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AD-A145 064

REPORT BY THE

Comptroller General
OF THE UNITED STATES

Stronger Federal Effort Needed In Fight
Against Organized Crime

'#Organized crime is flourishing despite an improved
strike force program. The Department of Justice
has successfully indicted and prosecuted many high
level crime figures, but a stronger Federal attack is
needed.

GAO recommends that the Attorney General:

1)-Establish an executive committee in each
strike force to ensure that Federal efforts are

I focused, coordinated, and directed.

§ Concentrate the limited resources of the
strike forces on indepth investigations and
prosecutions of high-level organized crime

L. figures, and transfer uncomplicated cases to
.o...j U.S. Attorneys' offices.

.)-.Emphasize the use of case initiation reports
and implementation of an evaluation system.

I'4n addition, Congress needs to amend the Racket-
Cer Influenced and Corrupt Organizations statute

to help assist the Federal fight against organized
crime activities. " T  _
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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON D.C. 2054

B-198049

The Honorable Max Baucus
United States Senate

Dear Senator Baucus:

This report addresses the need for the Department of Justice
to better coordinate the Federal attack against organized crime.
Justice has made numerous improvements to better plan, organize,
and direct the operations of the strike force program. Although
these efforts have improved strike force operations, more needs
to be done to enhance the Federal effort against organized crime.
The establishment of executive committees in each strike force,
the concentration of the strike forces' limited resources on in-
depth investigations and prosecutions, and the development of an
evaluation system would improve the Government's efforts. Chapter
2 contains recommendations to the Attorney General that would
improve the management of the organized crime strike forces and S
enhance the Federal effort to fight organized crime. Chapter 3
of the report reemphasizes our position on the need to amend the
Racketeer Influenced and Corrupt Organizations statute to help
the Government in its fight against organized crime.

This review was initiated pursuant to your September 17, 1979, - S
request and subsequent agreements with your office. As agreed
with your office, unless you publicly announce the contents
earlier, we plan no further distribution of this report until 30
days from the date of the report. At that time, we will send
copies to interested parties and make copies available to others
upon request. 5

Accession For Sincerely yo
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COMPTROLLER GENERAL'S STRONGER FEDERAL EFFORT0
REPORT TO NEEDED IN FIGHT AGAINST
SENATOR MAX BAUCUS ORGANIZED CRIME

organized crime derives billions of dollars
in illegal income annually from its activities,
and it is costing the Government about $100
million a year to fight organized crime. The
strike force program was designed to focus an
experienced and coordinated Federal enforcement
and prosecutive attack against this major na-
tional problem.

Senator Max Baucus requested GAO (1) to evalu-
ate Justice's role in impeding, restricting,
and combating organized crime activities, and
(2) to conduct a followup of a prior GAO re-
port dealing with organized crime strike
forces. (See app. I.)

Four years have passed since GAO's last report
on the Federal effort to combat organized
crime. This prior study highlighted many prob-
lems which hindered strike force effectiveness.
Some of the problems have been addressed, but
the Department of Justice needs to do more. It
should establish executive committees to focus
and direct the fight, concentrate strike force
resources on indepth investigations and prose-
cutions of high level organized crime figures,
and develop an evaluation system.

IMPROVEMENTS MADE AND NEEDED IN THE
PROGRAM TO FIGHT ORGANIZED CRIME

Through the strike force program the Department
of Justice has successfully indicted and prose-
cuted many high-level organized crime figures.
it

--established a National organized Crime
Planning Council to coordinate efforts
against organized crime;

--set broad priorities and targets to improve
the focus and direction of the strike force;

--used case initiation reports to monitor
strike force activities; and
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--developed a self-evaluation system to measure
strike force effectiveness.

GAO's work at the strike forces in Brooklyn,
Chicago, Los Angeles, and Philadelphia showed
that the Federal effort against organized crime
can be further improved by: 0

--Establishing executive committees in each
strike force for the purpose of improving the
focus and direction of the program to fight
organized crime. Active participation in
these committees by strike force law enforce-0
ment agencies would improve the process for
setting targets and priorities. (See pp. 14
to 16.)

--Concentrating the strike forces' limited re-
sources on indepth investigations and prose-
cutions of high-level organized crime fig-
ures and allowing other cases to be handled
by U.S.. Attorneys' offices. (See pp. 16 to
18.)

--Emphasizing the use of case initiation re-
ports and implementing an evaluation sys-
tem. (See pp. 19 to 24.)

IMPEDIMENTS IN THE RACKETEER
INFLUENCED AND CORRUPT
ORGANI ZATIONS STATUTE

Law enforcement agencies and the Department of
Justice are in agreement that the Racketeer In-
fluenced and Corrupt Organizations (RICO) stat-
ute is a valuable weapon in the attack on or-
ganized crime because it provides for longer
prison sentences and authorizes asset forfeit-
ure--a judicially required divestiture of pro-
perty without compensation. However, the RICO's
potential impact in immobilizing organized crim-
inal activities has not been' realized. While
the statute has been used to obtain significant0
sentences for convicted defendants, there have
been few asset forfeitures. Emerging case law
points to ambiguities and omissions in the sta-
tute that limit its effectiveness and warrant
legislative change. (See ch. 3.)
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Problems of major concern requiring legislative
action are:

--Whether the forfeiture provisions of RICO
should be read narrowly to cover only
"interests" in an enterprise, thus preventing
the Government from reaching money or other
proceeds of illegal activities. (See pp. 30
and 31.)

--The inability of the Government to force
forfeiture of substitute assets of the de-
fendant when ill-gotten gains are trans-
ferred to third parties or are otherwise
dissipated. (See pp. 31 to 34.)

In a prior GAO report issued on April 10, 1981,
which deals with drug trafficking, GAO made
several legislative recommendations that would
help alleviate the problems with the use of the a
RICO statute. These recommendations are also
applicable to the problems identified in this
report. GAO believes the Congress needs to act
on the legislative recommendations to help
improve the fight against two national problems--
drug trafficking and organized crime. (See p.
38.)

Forfeiture investigations could be enhanced
by more extensive use of Internal Revenue
Service expertise than is currently the prac-
tice. While financial expertise may not always
be essential to a RICO investigation, Justice
officials agree that closer cooperation would
be helpful. (See pp. 38 and 39.)

SENTENCES GIVEN TO INDIVIDUALS
CONVICTED OF ORGANIZED CRIME

The final outcomes of Federal efforts against
organized crime are the indictment, conviction,
and imprisonment of those who perpetrate these
crimes.

From October 1977, through December 1979, the
four strike forces GAO reviewed closed 180 or-
ganized crime cases involving 416 defendants.
Of these 416 defendants, 273 received sentences.
Of the 273 persons sentenced, only 61, or 22
percent, received prison sentences of over 2
years. While 90, or 33 percent, received
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prison sentences of 2 years or less, another
122, or 45 percent, were only fined or placed
on probation and received no prison sentence.
During fiscal year 1981, Justice information
showed that defendants convicted by all strike
forces have been sentenced to an average term
of about 43 months. Further, 44 percent re-
ceived sentences of 2 years or more, 30 percent
were sentenced to less than 2 years, and 26
percent received probation. (See ch. 4.)

RECOMMENDATIONS

GAO recommends that the Attorney General:

--Establish an executive committee in each
strike force.

--Ensure that all Federal law enforcement
agencies participating in the program to
fight organized crime actively participate
in the functions of the executive committees.

--Require that all cases not involving organized
crime figures or utilization of extensive in-
vestigative resources be transferred to U.S.
Attorneys' Offices for prosecution rather than
using the limited resources of the strike forces
to prosecute these cases.

--Emphasize that case initiation reports be
prepared for all organized crime cases.
This will provide a means to ensure that (1)
strike forces' resources are applied only to
cases involving organized crime figures or
utilization of extensive investigative re-
sources and (2) cases are transferred to U.S.
Attorneys' Offices when appropriate.

--Ensure that an evaluation system is developed
that will measure the performance and accomp-
lishments of the strike forces so that manage-
ment improvements can be made where appro-
priate.

AGENCY COMMENTS AND GAO
EVALUATION

The Departments of Treasury and Justice agreed
with many of the report's conclusions and rec-
ommendations. The Treasury Department stated
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that the report is constructive and makes rec- -

ommendations which will improve the fight
against organized crime. Justice said that it
has already taken successful steps to imple-
ment several of the necessary changes. (See
ch. 5 and app.. IV and V.)

on the other hand, Justice took exception to
GAO's recommendations in the areas of trans-
ferring strike force cases to U.S. Attorneys'
offices and the need for establishing exec-
utive committees in each strike force. Justice
agreed that strike forces have prosecuted a
small number of relatively uncomplicated cases
and cases that would normally have been prose-
cuted by a U.S. Attorney's Office. However,
Justice believes that generally strike forces
are transferring all appropriate cases to U.S.
attorneys. However, GAO has reemphasized that
Justice needs to encourage the transfer of all
cases not involving organized crime figures or
utilization of extensive investigative resources
from the strike forces to U.S. Attorneys' Of-
fices so that the limited strike force resources
can be concentrated on higher level organized
crime cases. By limiting the strike forces in-
volvement in minor cases or cases not related
to organized crime individuals or activities,
the strike forces will be in a much better po-
sition to coordinate the Federal attack on ma-
jor organized criminal activities. A means to
ensure that the proper cases are transferred to
U.S. Attorneys' offices is already in place--
case initiation reports. The Department has
instituted procedures to improve this process.
By emphasizing the use of case initiation re-
ports, the Department will be in a better po-
sition to ensure that minor and noncomplicated
Cases will be transferred to U.S. Attorneys'
offices from the strike forces.

Concerning the need for executive committees,
GAO points out that, on the one hand, Justice
disagrees with the need for such committees
but, at the same time, acknowledges that
changes to the Attorney General's guidelines
have been recommended to establish executive
committees that meet every 6 months rather than
every 2 weeks. In addition, Treasury, a strike
force member, believes in the benefits of these
committees and believes they serve a useful
purpose. However, Justice is merely objecting
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to the rigid frequency of executive committee
meetings rather than to the concept of execu-
tive committees. Thus, GAO believes that Jus-
tice should discuss the frequency of committee
meetings with the agencies participating in the
strike force program before it arbitrarily de-
cides on how often committee meetings should
be held.
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CHAPTER 1

INTRODUCTION

Organized crime is a billion dollar business which affects
the lives of millions of individuals and poses a serious problem-
for law enforcement agencies. The effects of organized crime on0
society are pervasive. Ill-gotten income from organized crime
diverts money that could be used for legitimate productive pur-
poses. To fight this major national problem, the Federal Govern-
ment spends over $100 million a year.

our review was requested by the Chairman, Subcommittee on
Limitations of Contracted and Delegated Authority, Committee on
the Judiciary, U.S. Senate. (See app. I.) The Chairman re-
quested an evaluation of Justice's role in impeding, restricting,
and combating organized criminal activities, and asked that our
effort include the work of the strike forces, the Drug Enforce-
ment Administration (DEA) and the Federal Bureau of Investigation
(FBI). In addition, followup work was requested on our prior
report that dealt with the activities of organized crime strike
forces. 1/

OBJECTIVES, SCOPE, AND METHODOLOGY

we made our review to determine how effective Federal efforts
were to combat organized crime. Specifically, we were interested
in

--how Justice evaluates its successes and failures in
dealing with organized criminal activity,S

--Justice's use of the Racketeer Influenced and Corrupt
Organizations (RICO) statute, and

--the level of cooperation and coordination between U.S.
Attorneys' offices and strike forces.

We examined agency records and held discussions with agency
officials at the Criminal Division's organized Crime and Racke-
teering Section (OCRS), Department of Justice, and at strike
forces in Brooklyn, Chicago, Los Angeles, and Philadelphia.

l/'War on organized Crime Faltering--Federal Strike Forces Not .
Getting the Job Done" (GGD-77-l7, Mar. 17, 1977). A summary
of this report is included in appendix II.
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We analyzed all cases closed (180) by these four strike
forces during fiscal years 1978 and 1979 and during the first
quarter of fiscal year 1980. on the basis of our analysis, we
developed conviction and sentencing data on all cases prosecuted
by the four strike forces visited. In addition, we performed
limited work at the strike forces in Boston, Miami, and
Washington, D.C.

At the strike force locations where detailed work was per-
formed, we examined an additional 675 randomly selected case
files closed during fiscal years 1978 and 1979 and the first
quarter of fiscal year 1980 by the:

--Bureau of Alcohol, Tobacco and Firearms (ATF),

--Drug Enforcement Administration,

--Federal Bureau of Investigation, and

--Internal Revenue Service (IRS).

We talked with headquarters and regional officials of Federal
agencies participating in strike force activities and with U.S.
attorneys in each of the cities we visited. Generally, our field-
work was performed between March and September 1980. More de-
tailed information on our scope and methodology is contained in
chapter 6.

FEDERAL EFFORTS TO COMBAT ORGANIZED CRIME

Federal efforts to combat organized crime began in the of-0
fice of the Attorney General. In July 1954 the Attorney General
established within the Criminal Division an organized Crime and
Racketeering Section to

--coordinate enforcement activities against
organized crime,

--initiate and supervise investigations,

--accumulate and correlate intelligence data,

--formulate general proupecutive policies, and0

--assist Federal prosecuting attorneys throughout
the country.

In 1966, the President directed Federal law enforcement officials
to review the national program against organized crime and de-
signated the Attorney General to be the focal point for developing
a unified program against racketeering. Because conventional
methods of law enforcement had proven ineffective against organized

2



crime, OCRS between January 1967 and April 1971 established 18
Federal strike forces. The first strike force, established in
Buffalo, New York, was staffed with Justice attorneys and repre-
sentatives from Federal law enforcement agencies.

As of June 1981, 14 strike forces were still operating in
the cities of Boston, Brooklyn, Buffalo, Chicago, Cleveland,
Detroit, Kansas City, Los Angeles, Miami, Newark, New Orleans,
Philadelphia, San Francisco, and Washington, D.C. Strike force
suboffices were located in 12 other cities. Federal organizations
participating in the strike force program include: ATF; U.S.
Customs Service; Department of Labor; DEA; FBI; Immigration and
Naturalization Service; IRS; Securities and Exchange Commission;
U.S. Postal Service; U.S. Marshals Service; and U.S. Secret
Service. 1/

In 1970 the National Council on Organized Crime was estab-
lished to formulate a strategy to eliminate organized crime. The
Council, which was chaired by the Attorney General, failed in its
attempts to formulate a national strategy to fight organized
crime. In November 1976, the National Organized Crime Planning
Council (NOCPC) was formed to facilitate detailed planning and
coordination between the strike forces and Federal law enforcement
agencies. The intent of the Council was to facilitate the ex-
change of information among these agencies in order to provide a
more coordinated approach to the Federal efforts to combat or-
ganized crime.

STRIKE FORCE OPERATIONS

Strike force involvement generally unfolds in three steps:
(1) initial investigation by a law enforcement agency, (2) in-
vestigation by the strike force, and (3) indictment by a grand
jury and prosecution by strike force attorneys.

Initial investigation by a law enforcement agency

Strike forces obtained about 83 percent of their assignments
from investigations conducted by the four law enforcement agencies
participating in the program (ATF, DEA, FBI, and IRS). The FBI
supplies approximately 55 percent of all cases for prosecution
because of its broad jurisdiction in areas controlled and domi-
nated by organized crime activity. other agencies, such as the
Securities and Exchange Commission, Postal Service, and Secret
Service, investigate organized crime cases if a violation within
their jurisdiction occurs or on behalf of the strike force or
primary investigative agency. Participating law enforcement

1/Strike forces are composed of representatives from various
law enforcement agencies and Justice Department attorneys.
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agencies generally initiate investigations after criminal
activity has been identified. The investigating agency deter-
mines the stage at which an investigation is to be brought to the
strike force's attention. The investigative agency's represent-
ative to the strike force discusses the investigation with the
strike force attorney, who decides whether or not it is a strike
force matter. In some instances the matter may be referred to a
U.S. Attorney's Office or to State and local authorities.

Investigation by the strike force

After an investigation is presented to the strike force,
it is assigned to an attorney(s), who prepares a case initiation
report, which is forwarded to OCRS for approval. This report
normally indicates that the strike force intends to spend a.
significant amount of time on the investigation.

Upon completion of the investigation, a prosecutive memo-
randum is prepared, setting forth the particulars in the case,S
laws involved, statements of facts and evidence, problems of
evidence, and conclusions and recommendations. After review by
the attorney-in-charge, prosecutive memorandums are sent to the
respective U.S. attorney and to OCRS for review and approval.
The Assistant Attorney General for Justice's Criminal Division

* makes the prosecutive decision should any conflicts arise on the0
case's prosecutive merit.

Indictment and prosecution

After prosecutive approval is obtained, the strike force at-
d torney(s) presents the case before a grand jury seeking an in-

dictment. The grand jury determines whether to issue indictments,
how many, and to whom. This determination is generally made by
subpoenaing witnesses and records, and by compelling testimony.
If the grand jury issues indictments, the case is generally pro-
secuted by strike force attorneys who may be assisted by a U.S.
Attorney's office.

ORGANIZED CRIME
CONCENTRATION AND
FAMILY STRUCTURE

* organized crime is located in various parts of the United
States and is involved in legitimate as well as illegitimate
activities.

The following charts were supplied by the FBI and show where
organized crime is concentrated, how an organized crime family is

* structured, and the type of activities in which it engages.
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SYNOPSIS OF FINDINGS AND RECOMMENDATIONS
PREVIOUSLY REPORTED BY GAO

Our prior report on Justice's efforts to combat organized
crime showed that: (1) there was no national strategy on how to
fight, or even agreement on what, organized crime was; (2) Federal
efforts to combat organized crime were hampered because strike
forces had no authority over participating agencies and no state-
ments of objectives or plans to direct their efforts; and (3)
Justice had no system for evaluating the effectiveness of the
national organized crime effort or of individual strike forces.
In that report, we recommended in part that the Attorney General:j

--Define organized crime so that consistent criteria
could be applied nationwide for selecting the targets
of the strike forces.

--Develop specific goals as well as a unified approach
rw to fighting organized crime and set specific prior-

ities in a clear mission statement to be used by all
strike forces.

--Develop, in conjunction with the other participating
agencies, agreements delineating each agency's (1)

* role in the strike forces, including the role of the
attorney-in-charge, and (2) commitment of resources.

In commenting on that report, Justice agreed "that the
Federal effort against organized crime can be better planned, or-
ganized, executed and directed," and that it would work towards
these objectives. However, after 4 years Justice has not com-S
pletely accomplished these objectives. The remaining chapters
discuss the issues and problems we believe need to be corrected
to enhance the Federal effort to fight organized crime.
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CHAPTER 2

CHANGES MADE AND IMPROVEMENTS NEEDED
IN THE MANAGEMENT OF THE PROGRAM

TO FIGHT ORGANIZED CRIME

Efforts on the part of Justice to better plan, organize, and
direct the Federal effort against organized crime have improved.
The improvements have led to strike forces successfully obtaining
indictments against and prosecuting high level organized crime
figures. Management techniques, such as the establishment of the
National organized Crime Planning Council (NOCPC), the setting of
broad priorities and targets, the use of case initiation reports,
and the initial development of an evaluation system have added to
the effectiveness of the program to fight organized crime. Al-
though these efforts have improved strike force operations and
are a step in the right direction, more needs to be done.

b:The Federal effort against organized crime can be improved

-establishing executive committees in each strike
force for the purpose of improving the focus and
direction of the program;

--requiring that Federal law enforcement agencies
actively participate in the setting of strike
force priorities and targets;

--concentrating strike forces' limited resources on
indepth investigations of high-level organized
crime figures and allowing other cases to be
handled by U.S. Attorneys' Offices; and

--continuing efforts to improve the use of case
initiation reports and to develop and implement
an evaluation system.

IMPROVEMENTS MADE IN THE
MANAGEMENT OF THE PROGRAM
TO FIGHT ORGANIZED CRIME

The program to fight organized crime has been better planned,
organized, and directed as a result of the establishment of NOCPC.
The minutes of NOCPC meetings show that during the period October
1, 1977, through December 31, 1979, NOCPC had (1) successfully
interacted with strike forces and law enforcement agencies, (2)
established a definition of organized crime, and (3) developed
general priorities for strike forces to follow.

70



As a result of improvements made in the management of the
program, strike forces' efforts have resulted in an increase in-
the indictment and conviction of high-level organized crime figures.

National Organized Crime
,Planning Council established

Our 1977 report pointed out that the former National Council
on organized Crime never accomplished its responsibility of for-
mulating a national strategy to eliminate organized crime. A
Justice official told us that the members of the National Council
were "too far removed from the street agent level and too far up
the chain of command to be effective."

There was a desire by OCRS and other agencies to get this
body closer to the working level. As a result, in November 1976,
OCRS proposed the formation of NOCPC. It was intended that NOCPC
would be a multiagency body that would be responsible for pro-
mnoting closer cooperation between strike force attorneys and law
enforcement agencies as well as facilitating the exchange of in-
formation among all parties to provide a more structured and co-
ordinated approach to Federal efforts against organized crime.

The first NOCPC meeting was held on January 11, 1977, and
the following agencies were represented:

--Department of Justice - Immigration and Naturalization
Service, Criminal Division, OCRS, FBI, and DEA;

--Department of Treasury - ATF, Customs Service,
IRS, and Secret Service;

--Department of Labor;

--Securities and Exchange Commission; and

--United States Postal Service.5

Three additional agencies later joined the NOCPC--the Law En-
forcement Assistance Administration, in March 1977; the Inter-
national Association of Chiefs of Police, in August 1977; and the
Inspector General of the U.S. Department of Agriculture, in
September 1978.

In contrast to the former National Council, which was
"chaired" by the Attorney General and whose members were at the
Assistant Secretary level, NOCPC is chaired by the OCRS chief.
In addition, the NOCPC members consist of managers from the divi-
sion, branch, or section levels of the various agencies involved
in the fight against organized crime.
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Justice officials told us that there were several other
reasons for establishing NOCPC. These officials said that it
would be an effective way to get headquarters personnel of law
enforcement agencies into the field to meet with their own per-
sonnel as well as personnel of other member agencies. They said
also that some investigative agencies had drifted away frcm the
coordinated effort against organized crime during the Watergate
era because their images had been tarnished. Further, NOCPC was
established to encourage investigative agencies' national of fi-
cials to persuade field offices to get back into the business of
fighting organized crime.

In addition, a Justice official stated that the concept of
NOCPC was used to obtain agency cooperation as opposed to the At-
torney General seeking a direct order from the President or de-
veloping extensive interagency agreements as recommended in our
prior report. An IRS official told us that the establishment
of NOCPC was necessary to develop a medium through which OCRS and
strike forces could show all law enforcement agencies that they
had internal Justice support.

NOCPC activities

A Justice official stated that NOCPC's early activities
had been geared to stimulating investigative agencies' interest
in the Federal effort against organized crime. NOCPC was much
more active than the former National Council. The minutes of
NOCPC meetings showed that this body met 20 times during the
period October 1, 1977, through December 31, 1979. The meetings
normally followed field visits to one of the strike forces.-
During field visits each agency makes a general presentation
regarding the organized crime problem in its area of respons-
ibility. These "public" sessions are followed the next day with
private meetings between OCRS/strike force attorneys and repre-
sentatives of individual agencies. The private sessions are de-
voted to discussing ongoing cases and to resolving problems
between agencies or between the strike force and the agency. The
headquarters representativos from the four law enforcement agen-
cies (ATFI DEA, FBI, and IRS) covered by our review, as well as
Justice officials, told us that this process is a positive effort
to promote the sharing of information and interagency cooperation.
In fact, one representative told us that some joint-agency inves-
tigations were a direct result of NOCPC meetings.

In addition, NOCPC established various ad hoc subcommittees
to tackle such issues as developing investigations for tracing
money flows of organized crime, evaluating the efforts of strike
forcps, or developing a definition of organized crime. Also,
NOCPC was responsible for developing and establishing the general
priorities so a national strategy of directing Federal efforts
towards selected criminal activities could be implemented. The
development of priorities and a definition of organized crime

9



were recommended in our prior report on strike forces and are

discussed further in the following sections.

Agreement reached on a definition of organized crime

Our prior report recommended that the Attorney General define
organized crime so that consistent criteria could be applied
nationwide for selecting the targets of the strike forces. The
report concluded that, while strike forces were created to fight
organized crime, their efforts were hampered because confusion
over the definition of organized crime existed among Federal
agencies. At one extreme organized crime was defined to include
only members of La Cosa Nostra (LCN), while at the other extreme
organized crime was defined as any group of two or more persons
formed to commit a criminal act.

OCRS, through NOCPC, developed a definition of organized
crime that was approved by all members of NOCPC. The definition
and its preamble, distributed as a handout to all members of the
strike forces on March 23, 1979, stated:

"'Organized crime' refers to those self-
perpetuating, structured and disciplined associ-
ations of individuals or groups, combined together
for the purpose of obtaining monetary or commer-
cial gains or profits, wholly or in part by il-
legal means, while protecting their activities
through a pattern of graft and corruption.

"Organized crime groups possess certain
characteristics which include but are not limited
to the following:

A) Their illegal activities are conspiratorial;

B) In at least part of their activities, they
commit or threaten to commit acts of violence
or other acts which are likely to intimidate;

C) They conduct their activities in a methodical,
systematic, or highly disciplined and secret
fashion;

D) They insulate their leadership from direct
involvement in illegal activities by their
intricate organizational structure;

E) They attempt to gain influence in Government,
politics, and commerce through corruption,
graft, and legitimate means;

10



F) They have economic gain as their primary goal,
not only from patently illegal enterprises
such as drugs, gambling and loansharking, but
also from such activities as laundering illegal
money through and investment in legitimate
business."

Although the definition of organized c ime was approved by
all members of the strike forces, the OCRS chief told us that,
by itself, it is too general and not sufficient for developing
targets. He said that instead, this definition must be used in
conjunction with national priorities developed by NOCPC.

National priorities developed
for strike forces

The OCRS chief told us that NOCPC developed five national
priorities for organized crime investigations. These priorities
are labor racketeering, infiltration of legitimate business, 0
public corruption, narcotics conspiracies, and violence. NOCPC
acknowledged that it may be necessary to establish a local strike
force priority if significant organized crime activity falls out-
side of the national priorities. Justice officials told us that
the priorities have had the effect of moving investigative strat-
egies away from individual cases and attempts to prosecute a 0
person on any charge toward a strategy of developing cases against
high-level criminal activities in the priority areas.

Because the five national priorities were established in the
summer of 1977 and a case may be open for 2 to 5 years before a
judicial decision is handed down, many cases closed after 1977
may not have met the priorities. This resulted because law en-
forcement agencies continued investigations that started before
the priorities were established even though they did not comply
with the priorities. Justice officials contend that cases ini-
tiated by the strike forces after mid-1977 reflect the national
priorities; however, many of these cases are still pending. Be-

* cause we restricted our examination to strike force cases closed
* in fiscal years 1978 and 1979 and in the first quarter of fiscal

year 1980, our universe included some cases that did not fall
within the five priority areas. Because of this we obtained in-
formation on cases that were closed after our December 31, 1979,
cutoff date. Since then a number of cases resulted in the in-0
dictment or conviction of high level organized crime figures in
the four strike forces we visited, as well as other strike forces
across the country. Some of the more significant cases follow:

--On August 27, 1980, two Los Angeles organized crime
family members and two organized crime associates
were convicted of racketeering and narcotics of-
fenses. This case was handled by the Los Angeles
strike force.
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--On November 21, 1980, the boss of one of New York's
organized crime families was convicted of racke-
teering, racketeering conspiracy, and conspiracy
to commit bankruptcy fraud. In addition, on May
1, 1980, the acting family boss of another New York
organized crime family along with his bodyguard
were convicted of loansharking and conspiracy.
The prosecution of the first case was handled by
the Organized Crime Strike Force Unit of the U.S.
Attorney's Office of the Southern District of
New York with assistance during the investigation
from the Brooklyn strike force. The second case
was handled by the Brooklyn strike force.

--On July 18, 1980, the boss of the Kansas City
organized crime family along with two associates
were convicted of conspiracy and the use of
interstate facilities in aid of racketeering/
bribery. The prosecution was conducted by the
Kansas City strike force.

--on October 17, 1980, two high ranking members of
a Detroit organized crime family pled guilty
to charges of racketeering and conspiracy. The
convictions stemmed from the defendants' unlawful0
takeover of a legitimate business. The prose-
cution was conducted by the Detroit strike force.

--On January 21, 1981, an organized crime figure
and three associates were convicted of RICO/
bribery, conspiracy, travel-act bribery, and
illegal gambling. This conviction was the
culmination of a 3-year investigation by the
FBI, Philadelphia police department, and the
Philadelphia strike force. This case also
produced a July 14, 1980, indictment of a high
ranking organized crime figure in Philadelphia
for illegal gambling violations and making
bribery payments to Philadelphia police officers.
Finally, on February 19, 1981, a three-count
indictment was returned against 10 individuals
for conspiracy in conducting an enterprise
through a pattern of racketeering and conducting
an illegal gambling business. Some of those
indicted included high-ranking members of a
Philadelphia organized crime family. The prose-
cutions were conducted by the Philadelphia strike
force.

--On February 22, 1980, one organized crime family
member was convicted and four others pled guilty
to conspiracy and loansharking charges. In
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addition on January 19, 1981, two organized crime
family members were convicted of Hiobbs Act vio-
lations and using extortionate means to collect
an extension of credit. The prosecutions were
conducted by the Chicago strike force.

MORE NEEDS TO BE DONE TO
BOLSTER THE PROGRAM TO
FIGHT ORGANIZED CRIME

The strike force concept was designed to direct an experi-
enced and coordinated Federal enforcement and prosecutive attack
on organized crime. To enhance the effectiveness of this con-
cept, the Attorney General required the establishment of an exe-
cutive committee in each strike force. The committee was to meet
every 2 weeks and review the viability of ongoing efforts. our
review showed that in place of regular executive committee
meetings, strike forces have held informal meetings on an irreg-
ular basis. These meetings have not resulted in a coordinated
approach to reviewing and analyzing each agency's activities or
in the formulation of specific priorities and targets to break
up organized crime. As a result, law enforcement agencies have
not actively participated in setting targets and priorities and
often have investigated cases which were not of the significant
nature envisioned tinder the strike force concept.

Closed organized crime cases prosecuted by the strike forces
showed that strike forces were accepting cases which could have
been transferred to the U.S. Attorneys' offices. In our opinion,
these cases were not of a caliber to warrant the expenditure of
strike force resources. Twenty-nine of the 180 cases prosecuted
by the four strike forces visited could have been transferred to
the U.S. Attorneys' Offices. Although these cases may have war-
ranted prosecution, such action should not have been taken by a
unit charged with the responsibility of handling only those cases
requiring the extensive utilization of significant resources.

Although OCRS officials have given various reasons for the
handling of these cases by the strike forces, we believe that a
dedicated unit charged with specific responsibilities and having
limited resources should be extremely selective in deciding which
cases to prosecute.

The establishment of executive committees, active partici-
pation on the part of law enforcement agencies in the workings of
these committees, and the concentration of strike force resources
on indepth investigations and prosecutions should correct this
problem. We found also that case initiation reports, used to
keep OCRS fully informed of potential prosecutions, were-not being
submitted. In addition, Justice had not implemented a formal
system for measuring the effectiveness of the program to fight
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*organized crime or the impact each strike force was having on the
organized crime problem.

Strike force executive commnittees
* have not been established

Attorney General guidelines require that each strike force
convene an executive committee no less than every 2 weeks. The
committee is to be composed of the U.S. attorney, the strike
force attorney-in-charge, the FBI special agent-in-charge, key
enforcement and audit officials from IRS, and officials from
other agencies having investigative responsibilities for organ-
ized crime. During these meetings, the committee is supposed to
(1) review, analyze, and discuss the Federal effort against or-
ganized crime, (2) formulate and implement a program and plan
to break up existing organized crime rackets, and (3) devise ways
to facilitate communication and consultation among Federal agen-
cies fighting organized crime.

rWS
None of the four strike forces we reviewed had established

an executive committee. In three of the strike forces, meetings
were held where various law enforcement agencies and strike force
representatives met on an intermittent basis and exchanged gen-
eral information. In the remaining strike force, attorneys said
that the environment and atmosphere of these type of meetingse
would not be the appropriate settings to discuss the rather com-
plex and sensitive issue involved with analyzing each agency's
activities and formulating plans to attack organized crime. They
said that this was more appropriate for discussion with repre-
sentatives of each agency by the strike force attorney-in-charge
on a one-to-one basis.

In order to break up a criminal organization, coordination
of all law enforcement agencies becomes essential. An effective
approach must provide for some form of central direction and co-
ordination and still allow for the advantages of specialization.
The key to the success of the strike force concept of directing
a coordinated Federal attack on organized crime is the ability of
the individual law enforcement agencies to conduct investigations
of significant organized criminal activities in their area of
expertise. For the most part, strike forces can prosecute only
those cases brought to them by law enforcement agencies. The
strike force attorney-in-charge cannot control activities of law
enforcement agencies because he/she does not have line authority
to direct investigative resources and therefore must accept these
cases for prosecution.

Because strike forces cannot control the investigative ac-
tivities of law enforcement agencies, a coordinated approach to
setting priorities and targets does not exist. Priorities and
targets are developed by each agency independently of the others,
and an overall national coordinated approach is not used. As a
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result, agencies make their own individual target selections
based on broad priorities set by Justice and only coordinate
their activities with the strike forces on a case-by-case basis.

A review of law enforcement agencies' case files disclosed
investigations such as citizen band radio violations, local book-
makers, unfair labor practices, and other cases that did not re-
sult in prosecution. From October 1, 1977, through December 31,
1979, the ATF, DEA, FBI, and IRS closed 2,831 investigations of
organized crime in the strike force locations visited. Of these,
we sampled 675 investigations for detailed review. The following
shows the disposition of the sampled cases.

Agency and number of cases involved

Caeor ATF DEA FBI IRS Total Percent

Administratively
closed 57 35 180 96 368 55

Declination 27 17 75 24 143 21

Final prosecution 32 72 21 28 153 23

Other (note a) 1 4 4 2 11 1

Total 117 128 280 150 675 100

a/Includes fugitive status, change of venue, complaint dis-

missed by magistrate, or two cases combined into one.

As shown above, most cases--5il, or 76 percent--were closed
administratively by the agencies themselves or declined for
prosecution by the strike forces or U.S. attorneys. These cases
were closed because they were not significant or prosecutable
based on the evidence developed or the limited potential for
gathering more supportive evidence. On the basis of our sample
and a weighted estimate by agency, 1,765, or 62 percent of the
total 2,831 organized crime cases completed, were administrat-
ively closed by the four law enforcement agencies, while another
653, or 23 percent, were declined for prosecution by the strike
forces or U.S. attorneys as shown below.
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Total organized Weighted estimate
crime investigations Closed

closed October 1, 1977, adminis-
Agency through December 31, 1979 tratively Declined

ATF 270 132 56

DEA 175 53 24

FBI 1,827 1,228 477

IRS 559 352 96

Total 2,831 1,765 653

Without a coordinated approach to reviewing and analyzing
law enforcement agency activities and the formulation of specific
priorities and targets to break up organized crime, it will be
difficult to minimize the investigative resources spent on cases
that never reach prosecution.

Executive committees are one way in which strike forces and
law enforcement agencies could formulate plans and agree on prior-
ities and targets to be investigated. Through the use of the
committees, strike forces would have a better understanding of
what investigations law enforcement agencies had ongoing and be
in a better position to facilitate the exchange of ideas. With

* the establishment of executive committees, the number of inves-
tigations administratively closed and declined could be reduced
through the setting of joint priorities and targets.

Strike forces prosecuting cases
that could have been prosecuteid
by U.S. Attorneys' offices

Strike forces are not always transferring to U.S. attorneys,
as required, cases that do not warrant strike force attention.
The Attorney General guidelines state that cases which will not re-
quire extensive investigation or utilization of significant strike
force resources and facilities shall be promptly transferred to

Le the U.S. attorney, even if they involve organized crime figures.0
Our review of 180 cases prosecuted by the four strike forces vi-
sited disclosed that 29 cases should have been transferred to the
U.S. Attorney's Office for prosecution. Had these cases been
transferred, strike forces could have concentrated their limited
resources on cases involving high level organized crime prosecu-
tions. The following table shows the number of cases we believe .
should have been transferred by the strike forces to U.S. Attor-
ney's offices.
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Total cases Number of cases that -

Strike force prosecuted should have been transferred

Brooklyn 69 6

Chicago 44 10

Los Angeles 28 8

Philadelphia 39 5

Total 180 29

One rule consistently followed by the strike forces, U.S.
attorneys, and investigative agencies is that strike forces have
jurisdiction over any case involving La Cosa Nostra (LCN). Other
than this, there is no consistent approach regarding what cases
the strike forces should prosecute and what cases should be prose- 0
cuted by the U.S. attorney. Each of the investigative agencies
has its own classification of organized crime. While all agree
that LCN cases are clearly strike force cases, other types of
organized criminal activity, such as motorcycle gangs and non-LCN
ethnically oriented criminal groups, might be considered "organ-
ized crime" depending on the personal judgements and character- 0
izations of the investigative agents and the strike force attor-
neys. Therefore, outside of LCN cases, what is brought to and
prosecuted by the strike forces can be, and in fact is, rather
diverse and broad. Closer U.S. attorney/strike force coordination
could have resulted in the transfer of 29 cases or 16 percent of
the total 180 cases and would have saved valuable strike force 0
time. The following examples are cases which we believe should
have been referred to a U.S. Attorney's Office for prosecution.

--One defendant was indicted for selling and
possessing counterfeit postage stamps. Two
others were indicted for conspiracy. In a
memorandum to the U.S. attorney, the strike
force stated the case did not involve or-
ganized crime, but that unless the U.S.
attorney wanted the case the strike force
would proceed since it was a good case for
the strike force attorney to learn Federal S
court procedures.

--The defendants in another case were involved in
the theft and resale of tools. They had no
organized crime association. The strike force
prosecuting attorney confirmed the lack of an _e
organized crime connection but prosecuted the
case anyway.
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--Another case involved a scheme where defendants
bought a meat company and ran it into bankruptcy
after running up excessive debts and selling
off inventories. They had no organized crime
connection other than they were doing what some
organized crime figures were doing to legitimate
businesses.

In a letter dated February 20, 1981, to our office, the OCRS
chief stated that strike forces, in some instances, may prosecute
cases that do not justify the use of special skills and resources.
However, he justified the appropriateness of prosecuting such
cases by stating that a complex investigation will often generate
a number of minor spinoff cases involving perjury, tax fraud,
false statements, etc., which U.S. attorneys have refused to ac-
cept because of their unfamiliarity with the underlying facts and
circumstances of the case. In addition, he stated that minor or
simple charges are often brought against a defendant as part of a
more elaborate prosecutive strategy to "flip" an organized crime
member so the defendant becomes a witness in a more significant
case. He also stated that simple cases are prosecuted in order
to provide essential trial experience for new strike force attor-
neys.

Our analysis of the comments received from strike force
attorneys-in-charge of the 29 cases we questioned, showed that
7 were spinoff cases, 4 were flip cases, 4 were training cases,
and 8 had no organized crime involvement but were prosecuted any-
way. We did not receive any reply on 6 cases. We believe that
a dedicated unit with limited resources should limit the number
of minor cases it handles and be extremely selective in deciding
which cases to prosecute. This can be accomplished by

--keeping the U.S. attorneys involved in the details of
complex cases so that if minor spinoff cases evolve,
the U.S. Attorneys' Offices will be able to prosecute
the cases;

--training inexperienced strike force attorneys in
the U.S. Attorneys' offices prior to their being
assigned to the strike force thereby eliminating
the necessity of strike forces handling training
cases; and

--transferring to the U.S. Attorneys' offices those
cases in which the potential of a defendant becoming
a witness in a more significant case is questionable.



Case initiation reports
not prepared

Case initiation reporting procedures were developed to ensure
that OCRS priorities were being followed in case development and
prosecution and to provide a vehicle by which OCRS could monitor
potential prosecutions handled by strike forces. However, case
initiation reports were not prepared or could not be located for
about 67 percent or 121 of the 180 cases prosecuted by the strike
forces during fiscal years 1978 and 1979, and during the first
quarter of fiscal year 1980. Therefore, OCRS had no way of en-
suring that appropriate cases were being handled by the strike
forces.

The Attorney General's guidelines state that no investigation
shall be opened by a strike force without the submission of a
case initiation report. The guidelines specifically called for
case initiation reports for all cases opened and pending as of
December 10, 1976. Of the 180 cases reviewed, we found that only
59 had case initiation reports. The number of case initiation
reports for each strike force location visited follows.

Strike force Total number Number of Percent of
location of cases reports total

Brooklyn 69 17 25

Chicago 44 15 34

Los Angeles 28 12 43

Philadelphia 39 15 38

Total 180 59 33

As the above table shows, 67 percent of the case initi-
ation reports were never prepared or could not be located.
Justice officials told us that just because some case initi-
ation reports were not available does not mean that they were
not informed about the cases prior to the expenditure of
strike force attorney resources.

Justice officials told us that one reason case initiation
reports were not submitted was that some cases may have been
initiated before the system was in effect and although they were
to be submitted for all pending cases this was not always done.
our review disclosed that defendants in five cases in Brooklyn,
four in Chicago, one in Los Angeles, and two in Philadelphia
were indicted prior to the system taking effect. In addition, a
new case initiation report is not required to be submitted for
additional subjects of an investigation in which a case initiation
report had previously been submitted. We identified seven cases
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in Brooklyn, one in Los Angeles, and three in Philadelphia
which fit this latter category. Taking into consideration the
cases (12) opened prior to the guidelines taking effect and, the
cases (11) relating to other previously opened cases having a
case initiation report, 98 or about 54 percent still could not be
located.

Strike force attorneys-in-charge at three of the four strike
forces visited provided a variety of reasons why case initiation
reports had not been prepared. These reasons were:

--reports were not prepared for IRS cases;

-- reports have been prepared for each case since
July 1978, but prior to that date there is a good
possibility that not all reports were prepared; and

--reports have not been prepared for those cases
pending at the time the guidelines were established
or for investigations which were spinoffs from
major case for which an earlier case initiation

report may have been prepared.

Our analysis of the reports by the indictment date showed
that the Philadelphia and Chicago strike forces had improved their
operations by submitting 43 and 51 percent more case initiation
reports, respectively, in fiscal year 1979 compared with earlier
years. There was no noticeable improvement for the Brooklyn
strike force in submitting reports for approval. We could not
determine whether the situation in the Los Angeles strike force
had improved due to the lack of indictments in fiscal year 1979
compared to earlier years. The OCRS chief told us that the re-
port process was currently being complied with.

Without case initiation reports OCRS does not have a sys-
tematic way to evaluate whether, and assure itself that, the
strike forces are developing and prosecuting cases within Jus-
tice's priorities. Case initiation reports are a necessity if
OCRS hopes to properly manage the program and keep itself fully

* aware of the kinds of cases that are being accepted for prose-
cution and whether or not they meet established Justice prior-

* ities.

* No method to determine
* effectiveness in combating

organized crime

Our 1977 report recommended that the Attorney General de-
velop specific criteria and establish the required information
system to evaluate the effectiveness of the national and indi-
vidual strike force efforts. our review disclosed that neither
OCRS nor the individual strike forces had established a formal
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system for measuring their effectiveness in combating organized
crime. Although both headquarters and strike force attorneys
could cite examples of significant cases (see pp. 11 to 13) which
impacted on either the organized crime hierarchy or criminal ac-
tivities, none could demonstrate the program's overall impact on
the organized crime problem, either from a national or local
standpoint.

In the absence of a formal evaluation system, OCRS and the
* strike forces have used a variety of subjective evaluations for
* assessing their operations. OCRS identified four types of in-

formal methods that it uses to evaluate its efforts against or-
ganized crime. One method is the NOCPC visits to strike forces.
During these visits the OCRS officials have a chance to hear what
the strike forces and law enforcement agencies are doing and ob-
tain an idea of whether the strike forces are going in the right
direction. A second method OCRS uses to evaluate strike forces
is by monitoring case initiation reports sent to headquarters.
The OCRS chief told us that a series of reports can be looked at
to see if the strike force is handling good cases. A third method
is to compare the case initiation reports submitted against the
resulting indictments. For example, if case initiation reports
are elaborate and appear to reflect "quality" cases but the re-
sulting indictments are "nickel and dime," then OCRS is alerted
that something may be wrong at the strike force. A fourth method
in which strike forces are evaluated involved a constant line of
communication between the OCRS deputy chiefs and the strike force
attorneys, including site visits. These methods, while showing
the general direction of a strike force's efforts, do not show
how effective they have been in reducing organized crime over a
period of time.

There are no formalized criteria against which strike force
efforts can be measured. OCRS officials told us that they are
not satisfied with an informal mechanism for evaluating strike
force efforts. Some officials and minutes of NOCPC meetings in-
dicate that the NOCPC evaluations seem to concentrate on success
stories rather than on indepth evaluation. A Justice official
told us that outside of NOCPC the individual contacts between
OCRS deputy chiefs and the strike forces were geared to attorney
and legal issues rather than an evaluation of the entire strike
force effort. In addition, since case initiation reports have
not been prepared in many cases OCRS has had no formal way of
evaluating fully the strike forces' utilization of resources.
In the absence of a formal evaluation system, strike force attor-
neys-in-charge were employing various informal procedures to
assess their operations. The following statements are indicative
of the opinions expressed at each strike force reviewed regarding -
the evaluation of strike force efforts.
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K--To measure the strike force's effectiveness in
reducing organized criminal activity requires one
to view the strike force as a long term venture with
corresponding long range goals. Periodically, the
attorney-in-charge compares these goals with actual
performance and subjectively evaluates the strike
force's effectiveness. The ultimate goal is to pros-
ecute the highest ranking organized crime member
possible. Publicity surrounding successful prose-
cutions of major cases also is a reflection of a
strike force's effectiveness and conveys a message
to the criminal element.

--There are three main factors for evaluating a
strike force's effectiveness. First, the types
of cases being prosecuted and the types of in-
vestigations involved must be analyzed to see if
they are within the guidelines set down by NOCPC 0
and what impact they will have on organized crime
operations. Second, a determination has to be
made of how well the agencies work together and
coordinate their efforts, that is, a determin-
ation of how resources of the individual agencies
are being channeled in terms of priorities andS
importance. This can be seen in the quality
of the cases brought to the strike force. A
third measure pertains to the relationship of
the strike force with the U.S. attorney.

--Evaluations must rely on qualitative assessments of
the strike force staff and the perceptions of inves-
tigative agencies on the strike force's impact on the
organized crime element. Some of the factors to look
at could be the street activities occurring after
successful prosecution, and the number of LCN
members brought to prosecution compared with the
number of LICN members in an area.

--Effectiveness is based upon convictions in the
priority areas. Also, the number of people
placed in jail, the value of assets seized, and
the civil suits brought by the strike force are
considered.

--The numbers and types of convictions and
sentences are the best measures of impact on
organized crime because they are the end result
of the strike force's work.

--Effectiveness is mainly a "gut" reaction based
on the crime rate, what the newspapers say,
and what the wiretaps indicate in terms of

22



pressure on organized crime figures, economic
effect on the LCN, number of convictions of
high level LCN, and the volume of illegal
property/money recovered.

Generally, attorneys favored a qualitative rather than
quantitative approach to evaluate effectiveness. The OCRS chief
told us that a basic problem in the evaluation process is the
fact that there is no established or definitive "bottom line,"
or definite determination of what the organized crime problem is.
It is difficult to measure success in eradicating a probleM when
the extent of the problem is unknown. There is no baseline data
for comparison purposes or to use in developing trends. Defining
what the organized crime problem is in a particular city is fur-
ther complicated by the fact that organized crime does not mean
the same thing in each city.

Recognizing the deficiency in its program, Justice is in the
process of developing an evaluation system. Under this system,
an evaluation is to be performed on a recurring basis and inte-
grated into the NOCPC visitations to each strike force. The s,.s-
tem will consist of three basic elements. First, the organized
crime problem in an area must be identified. Second, the impact
cases have had on the organized criminal activity must be deter-
mined. Third, data must be collected in a systematic fashion so
that trends can be determined over time. In addition, the re-
sources devoted to fighting organized crime by each investigative
agency during the past years will be determined and the major
goals and strategies of the strike force will be identified. To
date, there have been no measurable criteria established to dis-
tinguish "good" strike force cases from "bad" ones, and as a re- -

sult, consideration is being given to adopting a ranking of 0
organized crime figures and activities to provide a form of mea-
surement. The system was tested in September 1980, in the Buffalo
strike force, and the results were being evaluated as of February
1981.

To date, Justice and the strike forces have used informal 0
and subjective ways to measure strike force effectiveness in
combating organized criminal activity. In the absence of a formal
evaluation system neither Justice nor the strike forces can de-
monstrate on an overall basis the extent to which the strike
forces have been successful in reducing organized criminal ac-
tivities. Without this ability, it would seem reasonable that 0
Justice would experience difficulty in pinpointing what changes,
if any, are needed to improve the Federal program to combat or-
ganized crime.

The proposed evaluation system being tested by Justice is a
promising system that should be completed and implemented as soon0
as possible. The data obtained can help Justice determine how
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effective each strike force has been and what changes are needed

to help improve its program.

CONCLUS IONS

Improvements made by Justice to better plan, organize, and
direct Federal efforts against organized crime have resulted in
the strike forces obtaining indictments against and prosecuting
high-level organized crime figures. The establishment of NOCPC,
the setting of broad priorities and targets, the use of case
initiation reports, and efforts to develop an evaluation systenm
are steps in the right direction.

Although these efforts have improved, strike force oper-
ations, more needs to be done. Justice must improve the focus
and direction of the program by establishing executive committees
in each strike force and by ensuring that law enforcement agen-
cies actively participate in the workings of these committees.
Strike forces can use these committees as a means to develop aI coordinated approach to reviewing and analyzing investigative
activities of law enforcement agencies and to develop specific
priorities and targets to break up organized crime. Without
executive committees there is no means to develop a coordinated
approach to reviewing and analyzing each agency's activities and
as a result investigative resources will continue to be spent on

P cases that never reach prosecution.0

Closed organized crime cases prosecuted by the strike forces
showed that strike forces were accepting cases which could have
been transferred to the U.S. Attorneys' offices. These cases
were not of a caliber to warrant the expenditure of strike force
resources. Although these cases may have warranted prosecution,
such action should not have been taken by a unit charged with the
responsibility of handling only those cases requiring the exten-
sive utilization of significant resources.

OCRS cannot be assured that strike forces are developing and
prosecuting cases within Justice's priority areas. During our 0
review of strike force activities, Justice was able to locate
case initiation reports for only 33 percent of the cases prose-
cuted by the four strike forces. Case initiation reports are a
necessity if OCRS hopes to properly manage the program and keep
fully aware of what kinds of cases are being accepted for prose-
cution and whether or not they meet established Justice prior-
ities. The OCRS chief told us that the report process was cur-
rently being followed.

Justice does not have a formal system for measuring the
effectiveness of the program or the impact that strike forces are
having on the organized crime problem. Recognizing this, Justice
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has developed an evaluation system which is presently being
tested. The data obtained from such an evaluation system will
help Justice determine the management changes needed to continu-
ally improve its fight against organized crime.

RECOMMENDATIONS TO THE ATTORNEY GENERAL

We recommend that the Attorney General in order to improve
the focus, direction, and management of the program to combat
organized crime:

--Establish an executive committee in each strike
force.

--Ensure that all Federal law enforcement agencies
participating in the program to fight organized
crime actively participate in the functions of
the executive committees.

--Require that all cases not involving organized
crime figures or utilization of extensive inves-
tigative resources be transferred to U.S. Attor-
ney's offices for prosecution rather than using
the limited resources of the strike forces to
prosecute these cases.

--Emphasize that case initiation reports be pre-
pared for all organized crime cases. This will
provide a means to ensure that (1) strike forces'
resources are applied only to cases involving
organized crime figures or utilization of exten-
sive investigative resources and (2) cases are
transferred to U.S. Attorney's Offices when ap-
propriate.

--Ensure that an evaluation system is developed
that will measure the performance and ac-
complishments of the strike forces so that
management improvements can be made where
appropriate.
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CHAPTER 3

THE RICO STATUTE--EMERGING CASE LAW REVEALS
IMPEDIMENTS THAT REQUIRE LEGISLATIVE ACTION

The full potential of the RICO statute in the fight against
organized crime has not been realized. While the statute has
been used to obtain significant sentences for some convicted de-
fendants, there have been few asset forfeitures in organized
crime cases. Emerging case law points to ambiguities and omis-
sions in the statute that limit its effectiveness. Problems of
major concern that warrant legislative action are:

--whether the forfeiture provisions of RICO should be
read narrowly to cover only "interests" in an enter-
prise, thus preventing the Federal Government from
reaching proceeds or money obtained from illegal
activities; and

--the inability of the Government to force forfeiture
of substitute assets of the defendant when ill-gotten
gains are transferred to third parties or are other-
wise dissipated.

In addition, forfeiture investigations could be enhanced by
more extensive use of Internal Revenue Service expertise than is
currently the practice and by amending the 1976 Tax Reform Act.

RICO AND WHAT IT
CAN ACCOMPLISH

i The Organized Crime Control Act was enacted on October 15,
1970, (Public Law 91-452). One of the most important sections of
the Act is Title IX, dealing with Racketeer Influenced and Corrupt
Organizations (18 U.S.C. 1961-1968), commonly referred to as the
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RICO statute. 1/ Prior to the enactment of this statute, no
criminal law existed which allowed the law enforcement community
to attack the continued economic viability of criminal organi-
zations engaged in economic activity or patterns of criminal ac-
tivity. This is because, historically, criminal law was narrowly
drawn and narrowly interpreted to reach specific types of indivi-
dual conduct, as opposed to reaching a criminal organization en-
gaged in a variety of criminal activities. The statute is designed
to strike at the acquisition of power and profit by organized
crime.

The statute contains remedial and punitive schemes to ac-
complish this objective. The essential design of RICO is to
incapacitate those engaged in racketeering ventures, and to pro-
vide the tools necessary to destroy organized crime's economic
base. The penalties and remedies available under this statute
are severe and consist of both civil and criminal sanctions.
Civil remedies include divestiture, dissolution, or reorganiza-
tion, other forms of injunctive relief, and treble damages to
parties injured uinder violations of 18 U.S.C. 1962. The crimi-
nal penalties include fines up to $25,000 and imprisonment for
as long as 20 years for each charge under RICO. Although fines
are common sanctions for criminal violations, the maximum fine
and imprisonment available under RICO is somewhat higher than
that for most Federal offenses. Another feature of RICO's crim-
inal sanctions is the provision for the criminal forfeiture of

1/Section 1962 of title 18 prohibits four types of activities.
Section 1962(a) prohibits a person from investing income
derived from a pattern of racketeering activity or proceeds
of such income in any enterprise which is engaged in, or
the activities of which affect, interstate or foreign com-
merce. Section 1962(b) prohibits the acquisition or main-
tenance of any interest in any enterprise through a pattern

j of racketeering activity. Section 1962(c) prohibits par-
ticipation in an enterprise through a pattern of racketeer-
ing activity and also (d) prohibits a conspiracy to violate
any of the three subsections.

All four section 1962 offenses contain both the elements
P of an "enterprise" and a "pattern of racketeering activity."

An enterprise includes any individual, partnership, cor-
poration, association, or other legal entity, and any union
or group of individuals associated in fact, although not a
legal entity (18 U.S.C. 1961). A pattern of racketeering
activity is defined as at least two acts of racketeering ac-
tivity occurring within certain time frames (18 U.S.C. 1961
(5)). The prohibited activities constituting racketeering
activity consist of a variety of State and Federal crimes
already on the books (18 U.S.C. 1961).
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.interests acquired or maintained in violation of RICO. RICO
provides that upon conviction the defendant shall forfeit to
the U.S. (1) any interest acquired or maintained in violation
of RICO and (2) any interest in any enterprise that the defendant
participated in, set up, or controlled in violation of RICO.
Justice and law enforcement officials believe these provisions
make RICO one of the Government's most powerful tools for corn-

bating organized crime.

RICO SENTENCING RESULTS IN MORE
SIGNIFICANT PRISON TERMS

Even though the RICO statute is seen as a tool by which
prosecutors may remove the financial profit from organized crime,
this is not its only purpose. The significant sentences that ac-
company RICO violations also, according to a Justice official,
"take the profit out of crime because it is a cost to the crim-
inal." Nationwide analysis of organized crime RICO prose-

rW cutions revealed that significant prison sentences result from
convictions under the statute.

From October 1, 1977, through December 31, 1979, 50 or-
ganized crime cases were prosecuted under the RICO statute--45 by
strike forces and 5 by U.S. attorneys--involving 266 defendants.
Sixteen of the strike force cases, involving 62 defendants, oc-
curred in the cities of the four strike forces we visited.

Of the 266 defendants, 116 were convicted under the RICO
statute. Of the 116 convictions, 86 individuals received sen-
tences of more than 2 years in prison. In addition, the value of --

this statute in obtaining stiffer sentences for individuals con-
victed of organized crime is even better demonstrated when one
identifies the sentences given to the principal defendants. This
figure is more meaningful because it is possible in RICO cases to
have a number of defendants who are all charged with RICO vio-
lations but who have varying degrees of involvement in the crim-
inal activity. our analysis showed there were 48 principal defend-
ants convicted of RICO violations of which 45 received prison
sentences of 2 years or more. In fact, the majority--about 60
percent--received more than 5 years imprisonment. The following
chart demonstrates this fact.
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Number of
Number of principal

defendants convicted defendants convicted

No prison time 15 1

Prison time:

6 months or less 6 1

More than 6 months
but less than or
equal to 1 year 2 0

More than 1 year
but less than or
equal to 2 years 7 1

More than 2 years
but less than or
equal to 5 years 31 13

More than 5 years
but less than or
equal to 10 years 30 19

More than 10 years
but less than or
equal to 20 years 21 10

More than 20 years -4 3
0

Total 116 48

Nevertheless, law enforcement officials realize that even if
prison time is a cost, it is not great enough to dismantle the
criminal organization without the economic base being attacked.
But emerging case law shows that the RICO statute contains
serious shortcomings that should be overcome if law enforcement
efforts against organized crime are to be strengthened.

EMERGING RICO CASE LAW
REVEALS IMPEDIMENTS THAT
REQUIRE LEGISLATIVE ACTION

The Department of Justice has prosecuted successfully a
number of organized crime RICO cases. However, emerging case law
reveals certain limitations on the use of the statute by prose-

* cutors. These include restrictions on the use of the criminal
forfeiture provisions to reach assets and proceeds other than
"interests" in an enterprise and the inability of the Government
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to reach so-called "clean" assets of the defendants; and to reach
ill-gotten proceeds and assets when they are later transferred to
third parties or are otherwise dissipated. Congress needs to
strengthen certain aspects of the RICO statute to remedy these
problems.

Forfeiture provisions narrowly
interpreted by the courts

The scope of RICO's criminal forfeiture provisions is another
unresolved issue. This problem is severe. of the 50 organized
crime cases prosecuted under the RICO statute only six included a
forfeiture. In these six, approximately $7 million ($6 million
interest in a pornography business, $350,000 in fire insurance
proceeds, and $450,000 interest in a tavern), five union offices,
and four additional interests in businesses were ordered forfeited
by district court decisions. Hlowever, only one union office and
two interests in businesses worth $340,000 have actually been
forfeited. The decisions in the remaining cases were stayed
pending appeal. These figures appear insignificant, especially
when compared to a statement by a Justice official on July 24,
1980, before the Subcommittee on Criminal Justice of the Senate
Judiciary Committee, that in the last 5 years there had been no
LCN~ organizations eliminated through prosecution (using sentencing
or forfeiture remedies).

The RICO statute speaks in terms of forfeiting "interests"
in an enterprise. Several circuit courts have ruled that profits
generated by a RICO violation and held in a nonstock capacity by
the defendant do not qualify as an interest in an enterprise and
thus are not subject to forfeiture. These circuit courts (the
Second, Third, Fourth, Fifth, and Ninth) hold that assets for-
feitable under RICO extend only to actual holdings of the de-
fendants in corporate-like entities (e.g., partnership interest,
stock, debt, or claim ownership). As a general proposition,
profits or distributed returns on investments are not forfeitable
under this view. Corporately distributed profits, dividends,
nonstock purchases made with dividends received on the sale of
stock and the like would therefore be immune from forfeiture. 1/

1/One Circuit Court (Fourth) suggests that corporate stock also
is immune from forfeiture unless the corporation in which the
defendant's stock is invested is itself illicit or used and
conducted in violation of law. To the extent that this may be
a proper interpretation of RICO, it implies that, for purposes
of forfeiture, illicitly acquired assets can be "cleansed"
upon investment in a wholly legitimate corporation.
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The analytical basis for these decisions is that the
"interests" forfeitable under the RICO statute are limited
strictly to the defendant's interests in an enterprise; these de-
cisions thus reject the notion that all assets traceable to an
ill-gotten gain are forfeitable. Circuit courts holding this
view point to RICO's legislative history to show that forfeiture,
together with a combination 'of other criminal and civil sanc- 0
tions, was designed to rid commercial enterprises of organized
crime. When, for example, a racketeer receives cash in exchange
for stock or other proprietary holding, the "interest" in the
enterprise ceases to exist and forfeiture can no longer serve a
useful purpose within the framework of RICO's legislative scheme.
Circuit courts also have noted that the RICO statute does not
provide explicit coverage of profits.

Reasoning that retention of ill-gotten gains provides the
racketeer with a source of potential control or influence over
an enterprise, Justice has argued, to date unsuccessfully, that
all interests acquired in violation of RICO are forfeitable,
regardless of whether the assets involved are technically inter-
ests in an enterprise or interests derived from the enterprise.

A related point of controversy is whether the RICO statute
can reach any of a defendant's ill-gotten gains when the enter-
prise consists solely of a combination of individuals associated
in fact. The RICO statute authorizes forfeiture of "intere-sts"
in the enterprise, but a de facto association lacks the attributes
of a corporate entity, and hence is not capable of owning, pur-
chasing, holding, or transferring any property in its own right.
This raises the troublesome issue of whether there exists any
"interest" in a de facto association/enterprise that could be
forfeited under RICO. If there is not, the assets of individuals
who comprise the de facto association are not susceptible to for-
feiture under the RICO statute.

To strengthen and expand the coverage of RICO's criminal
forfeiture provisions we believe the Congress needs to amend the
statute to:

--make explicit provision for the forfeiture of profits
and proceeds; and

--clarify that interests forfeitable under RICO include
illicitly derived assets, held in an individual cap-
acity by defendants convicted of using an association
in fact type enterprise to violate RICO.

Preconviction transfer of ill-
gotten gains limitEs forfeiture .

Another problem relates to the uncertain status of assets
that would otherwise be subject to forfeiture but which, for any
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S of a variety of reasons, are transferred to a third party or dis-
sipated before forfeiture can be accomplished.

These transfers could occur in the following ways. one is
for the property to be transferred to a third party with or with-
out consideration. 1/ The difficulty with transfers of this

2 type is that a crimlinal trial under the RICO statute determines
the guilt or innocence of the defendant and, by implication, the
defendant's rights in the property. Once the property is trans-
ferred, there are serious conceptual and legal difficulties in
requiring the defendant to forfeit property no longer held or,
alternatively, in requiring third parties to forfeit property

p without a trial. A second type of transfer occurs when a defend-
ant places ill-gotten gains in foreign depositories beyond the
jurisdiction of the United States yet retains so-called "clean"
money in domestic depositories and domestic investments. The
RICO statute does not make explicit provision for forfeiture of
..clean" assets in substitution for illicit assets, the latter
being beyond the reach of the Federal Government.

Preconviction transfers of assets raise two fundamental
legal questions. The first is whether the Government may seek
forfeiture of "clean" assets once a transfer has occurred. The4
second is whether transferred assets in the hands of a third

0 party are forfeitable. There is very little case law on either
issue.

The RICO statute clearly requires that a connection exist
between the property to be forfeited and the offense for which
the defendant is convicted. Where cash obtained from an illegal
activity is concerned, it is even more difficult to prove a con-
nection and trace the money's origin. The statute does not con-
tain language, expressly or by clear implication, that authorizes
the substitution of so-called "clean" assets. This accounts for
the Department's view that remedial legislation would be neces-
sary before substitute assets could be considered forfeitable.

The legal status of assets in the possession of a transferee
is considerably more confused. Justice has argued that property
becomes tainted at the moment it is connected with or generated
by an illegal activity. Reasoning that the RICO statute ex-
plicitly directs the Attorney General to make "due provision for

1/one way for a transfer to occur "for consideration" is for
the recipient to pay the defendant a mutually agreed upon
price for the property. One way for a transfer to occur
"without consideration" is for the defendant to transfer
property to a third party without requiring payment in re-
turn for the exchange.
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the rights of innocent persons," Justice suggests that a third
party transferee's recourse is to petition the Justice Depart-
ment for mitigation/remission after he/she has forfeited his/her
assets. This theory was rejected in United States v. Thevis, 474
F. Supp. 134, 145 (N.D.Ga. 1979), at least as it might apply to
unindicted transferees who receive the property prior to indict-
ment of the defendant. The result in a second case, United
States v. Mannion, 79 Cr. 744 (s.D.N.Y., decided April 21, 1980),
suggests the tainit theory might be viable when applied to trans-
ferees who are merely holding the property as nominees of the
defendant or who receive the property with constructive notice
(presumably by indictment or restraining order) of its forfeit-
able status.

Beyond situations of this type, neither case law nor the
forfeiture statutes provide clear guidance on criminal forfeiture
of transferred assets. We know of no reported case, civil or
criminal, where it has been successfully argued to obtain for-
feiture of direct or derivative proceeds transferred to another
party. We might also point out that the defendant in a criminal
forfeiture case forfeits nothing until he has been tried and
found guilty. Justice recognizes that the ultimate effectiveness
of forfeiture under the RICO statute may well depend on the jud-
iciary's acceptance of the theory that third parties could be

* called upon to forfeit assets, possibly made illicit without
their knowledge, in the absence of a trial and without an ad-
judication of personal guilt.

Another problem is the untraceable disbursement or dis-
sipation of assets that occurs in organized crime cases. Justice
officials told us that most organized crime cases involve "enter-
prises" that consist of a "group of individuals associated in
fact" which have no apparent forfeitable interest except income
from whatever illegal activity they are engaged in. It is dif-
ficult to forfeit this income because it is usually disbursed in
an untraceable fashion or it is difficult to trace its flow into
a legitimate business or other assets.

Under present law, defendants can attempt to avoid forfeiture
simply by transferring ownership to relatives or associates prior
to indictment. Unless the Government can substitute so-called
".clean" assets of the defendant or cause forfeiture of illicit
assets transferred to third parties many crimes dealing only in
cash, which is commonplace with organized crime, will be immune
to criminal forfeiture.

The defendant's ability to transfer assets before and after
conviction may undermine the value of criminal forfeiture in the
organized crime RICO forfeiture context. We believe RICO should
be amended to authorize forfeiture of substitute assets of the
defendant to the extent that assets forfeitable under RICO: (1)
cannot be located; (2) have been transferred or sold to, or
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deposited with third parties; or (3) placed beyond the general
territorial jurisdiction of the United States. This authoriza-
tion would be limited to the value of the assets described in (1),
(2), and (3), above.

Justice officials believe improvements
in investigations would aid forfeitures

Justice officials believe that RICO financial-forfeiture
investigations could be improved. These officials realize that
a prompt and thorough financial investigation is necessary in
criminal forfeiture cases and without such an investigation few
cases will result in significant forfeitures.

To conduct a RICO financial investigation law enforcement
agencies need specially trained agents. The two agencies most
frequently involved in this type of investigation are DEA and
FBI. Yet both agencies claim to have different capabilities. In
hearings before the Permanent Senate Subcommittee on Investi- 0
gations, on December 7, 1979, the Administrator of DEA acknow-
ledged that his agency is not in the same league as IRS in terms
of financial expertise and financial information. In fact, he
signed a joint agreement on February 11, 1980, with IRS for limited
support in this area. on the other hand, FBI headquarters offi-
cials told us that they have special agents with financial back-
grounds to conduct such investigations and make every effort to
seek forfeiture when appropriate. In addition, Justice officials

* told us that traditional investigative techniques, such as sur-
* veillance, wiretaps, arnd informants, are sometimes more important

in organized crime cases involving the tracing of finances than -

extensive accounting backgrounds due to the lack of records that
* create a "Paper trail."

Reqardless of the training of FBI or DEA agents, Justice of-
ficials said that if at all possible IRS should be brought into
the investigation in order to utilize its expertise in the fin-
ancial area. These officials said that while some prosecutors 0
have obtained useful information from IRS, many others have been
reluctant to do so because of the extensive procedural mechanism
established under the Tax Reform Act of 1976. obtaining either

* tax information or approval for joint tax/nontax grand jury
investigations from the IRS has been time consuming. However,
IRS has recently simplified and streamlined both procedures.
As a result, Justice officials believe the amount of time and
effort to obtain tax information and the authorization to have
a joint grand jury investigation has been reduced. Justice
now recommends that the expedited tax information disclosure
procedure be utilized in virtually all cases involving forfeiture.

Beyond the actions already taken, we believe that forfeiture
investigations could be enhanced by more extensive use of IRS ex-
pertise than is currently the practice and by amending the 1976
Tax Reform Act.
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We agree with Justice officials that if at all possible
investigators and prosecutors should bring IRS into RICO financial-
forfeiture investigations. The IRS role may be as simple as pro-
viding tax records requested by other agencies or something more
such as analysis and investigation. In addition, we support the
removal of the enormous procedural barriers that the 1976 Tax
Reform Act places between agents of IRS and other law enforcement
agencies which hinder communication and cooperation.

ADMINISTRATIVE IMPROVEMENTS HAVE BEEN
MADE BY THE CRIMINAL DIVISION REGARDING
CONTROLS OVER THE USE OF RICO

As a result of a recent internal study, the Criminal Division,
in the fall of 1980 changed its procedures for approving RICO
prosecutions. Under the former system the Criminal Division was
responsible for approving RICO prosecutions but elected to dele-
gate the responsibility among three of its sections--Organized
Crime and Racketeering, Narcotics and Dangerous Drugs, and Public
Integrity. As a result no one section was totally responsible
for all prosecutive decisions although it was customary but not
mandatory to forward prosecutive memorandums and draft indict-
ments to OCRS for its technical comments. However, some RICO
cases were indicted without OCRS's knowledge.

Under the new procedures, OCRS is responsible for approving
all RICO prosecutions and Justice's Criminal Division has pub-
lished guidelines for Federal prosecutors concerning the use of
the statute. The guidelines are designed to ensure that only
quality cases are prosecuted under the RICO statute and contain
a significant requirement--U.S. attorney and strike force prose- 0
cutors must now explain in the prosecutive memorandum the reasons
why forfeiture attempts were or were not attempted in RICO cases.

RICO case law results from both organized crime and non-
organized crime prosecutions. Therefore, under the former proce-
dures a nonorganized crime RICO case approved by a section other
than OCRS could result in a court decision detrimental to future
organized crime RICO prosecutions. Under the new procedures this
problem should be avoided. A Justice official told us that a
single approval point allows the Department to make conscious
policy decisions to prosecute certain cases and ensure better
control over the prolific use of the RICO statute. This new pro- 0
cedure is a step in the right direction for improving departmental
control over RICO cases and prosecutions.

Procedures for pursuing
forfeiture are unclear

Certain procedures for pursuing criminal forfeiture must be
followed. The Federal Rules of Criminal Procedure were amended
in 1970 to provide for the inclusion of a forfeiture count in the
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indictment and the return of a special jury verdict on such
count. l/ If the indictment does not contain a forfeiture count,
criminal forfeiture automatically ceases to be an available remedy.
Once an indictment is obtained, RICO authorizes the court where
the action is pending to issue a restraining order prohibiting
the transfer of assets subject to forfeiture, require a perform-
ance bond, or take such other action as it may consider appro-
priate.

Beyond these basic procedures, the Congress did not
specifically address the issues of obtaining control of property,
taking care of it, settling the rights of third parties, and
selling the property. In the RICO statute, Congress simply pro-
vided that customs law procedures should be followed "insofar as
applicable and not inconsistent with the provisions [of RICO]."

One strike force attorney-in-charge told us that the for-
feiture provisions of the statute give no guidance as to how a
forfeiture should occur. The procedures to be followed are left
to the discretion of the court. The lack of procedures has given
rise to considerable uncertainty for the courts and prosecutors
alike in trying to carry out criminal forfeitures. Justice offi-
cials have told us that they have not been able to devise a de-
finitive policy regarding the collection and disposition of
forfeited assets. Also, customs law procedures are difficult to

0apply in the context of criminal forfeiture for the following
reasons.

First, customs procedures were intended to cover civil for-
feiture in rem, where it is the use, origin, or character of the
property thait is at issue--not the guilt of the property holder.
The due process procedures for handling a civil forfeiture in
rem are not as stringent as those required for criminal for,-

* feiture.

Second, customs law procedures are tailored to forfeitures
involving tangible objects--automobiles, jewelry, and the like--
and offer almost no guidance regarding the procedures for dis-
posing of a corporation, stock, or other proprietary holding, the
latter being more likely objects of forfeiture under RICO.

And third, the innocence of third party transferees is
largely irrelevant for purposes of civil forfeiture, which is
the type of forfeiture customs law procedures were designed for.
Consequently, customs law procedures deal with third parties as

1/see Federal Rules of Criminal Procedure, Rule 7(c) (2), 31 (e),
32 (b)(2). The Federal Rules of Criminal Procedure are stand-
ard rules that govern the conduct of all criminal proceedings
in Federal court.
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if they had already forfeited assets, not in terms of asset for-
feitability. However, the status of third parties is a hotly
contested issue in criminal forfeiture.

Justice is aware of these problems and recognizes that
there are no reported cases to which one can look for guidance.
However, the reason for the lack of cases is not because there is
little concern over the procedures to be followed but because so
few RICO forfeiture cases have been prosecuted so far. Justice's
advice to attorneys is to "devise procedures on a case by case
basis, using the customs law procedures as a guide or analogy but
adapting them to the different circumstances of a RICO case." A
Criminal Division attorney within the Collection Unit, told us
that it is difficult to develop a definitive policy due to the
diverse property involved in a criminal forfeiture. Because of
this diversity there are no all encompassing guidelines;
therefore, forfeitures are handled on a case-by-case basis. As
experience is acquired with RICO, there may well be a demonstrable
need for prescribing uniform and comprehensive forfeiture proce-
dures either legislatively or administratively.

CONCLUS IONS

At first glance, the RICO statute may appear to be easily
understood because by its title and statement of purpose it merelyS
prohibits the infiltration of legitimate enterprise by organized
crime. However, RICO introduces concepts not commonly encountered
in criminal law, such as "enterprise," but then does not define
these terms with specificity.

The courts have found it necessary to define the statute's0
scope, interpret several ambiguous and broadly defined statutory
terms--such as enterprise and pattern of racketeering activity--
and formulate rules on a case-by-case basis for the various re-
lationships that must exist among the defendants, criminal ac-
tivities, and enterprises as prerequisites for a successful RICO
prosecution. What has emerged is a variety of interpretationsS
and tests, which are sometimes inconsistent among jurisdictions.

Consequently, whether a defendant and the type of criminal
activity in which he/she is engaged can be successfully prose-
cuted may depend, in part, on the particular court in which the
case is brought. In some cases, decisions by prosecutors to even
attempt a RICO prosecution may be affected not only by the
strength of the case but also by the jurisdiction in which the
case will be brought. In addition, practical difficulties such
as requirements for tracing assets, asset transfers, and the lack
of specific procedures may discourage greater use of forfeiture
authorizations. .
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In a prior GAO report 1/, dealing with asset forfeitures in
combatting drug trafficking, we addressed the need for the Congress
to make legislative changes to improve the use of the RICO stat-
ute. 2/ Our prior recommendations to the Congress follow, and we
believe they are applicable to addressing the problems identified
in this report.

--Make explicit provision for the forfeiture of any
profits and proceeds that are (1) acquired, derived,
used, or maintained in violation of the RICO statute;
or (2) acquired or derived as a result of a RICO
violation.

--Clarify that "interests" forfeitable under RICO
include assets illicitly derived, maintained, or
acquired that are held or owned in an individual
capacity by a member of a de facto association/
enterprise convicted of violating the RICO statute.

--Authorize forfeiture of substitute assets but only
to the extent that assets forfeitable under RICO:
(1) cannot be located; (2) have been transferred or
sold to, or deposited with third parties; or (3)
placed beyond the general territorial jurisdiction
of the United States. This authorization would be
limited to the value of the assets described in (1),
(2), and (3) above.

RICO forfeiture investigations may be aided by more
extensive use of IRS expertise than is currently the practice
due to procedural provisions in the 1976 Tax Reform Act. While
IRS financial expertise may not always be essential to such an
investigation, law enforcement officials agree that closer co-
operation would be helpful.

In another prior GAO report 3/, dealing with the disclosure
W1 and summons provisions of the 1976 Tax Reform Act, we addressed

the need for the Congress to make legislative changes to improve
the use of the act. We believe our prior recommendations to the

1/"Asset Forfeiture--A Seldom Used Tool In Combatting Drug
-Trafficking" (GGD-81-51, Apr. 10, 1981).

* 2/These issues were included in Senate bill S. 1126 intro-
duced on May 6, 1981 (Criminal Forfeiture Amendments Act
of 1981).

3/'Disclosure and Summons Provisions of the 1976 Tax Reform Act--
An Analysis of Proposed Legislative Changes" (GGD-80-76, June
17, 1980).
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Congress are applicable to addressing the problems identi-
fied in this report.

Placing responsibility for approving prosecutions of
RICO cases in one place--OCRS--and other administrative
improvements should strengthen Justice's control over the use
of the statute.

Cases are being brought continually to Federal district and
circuit courts which deal with the issues discussed in this
chapter. Eventually many of the issues may be resolved through
the appeals process. However, we cannot forecast how long this
will take, nor how the issues will be resolved. The results may
be different than what the Congress intended when it enacted the
RICO statute over 10 years ago. Therefore, the Congress should
address these potential problems through amending the statute.
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CHAPTER 4

SENTENCES GIVEN TO
INDIVIDUALS CONVICTED IN ORGANIZED

CRIME CASES

The final outcomes of Federal efforts against organized crime
are the indictment, conviction, and imprisonment of those who per-
petrate these crimes. However, as a result of the efforts of the
four strike forces we visited, only 22 percent or 61 of the 273
defendants convicted and sentenced received sentences over 2
years.

ANALYSIS OF INDICTMENTS,
CONVICTIONS, SENTENCES,
AND PAROLE DECISIONS

From October 1., 1977, through December 31, 1979, the four
strike forces reviewed closed 180 organized crime cases involving 0
416 defendants. of these 416 defendants, 273 received sentences.
of the 273 persons sentenced:

--1(22 percent) received sentences of over 2 years,

p -9 (33 percent) received sentences of 2 years or
less, and

-12(45 percent) were fined or placed on pro-
bation and received no prison sentence.

Indictments and disposition of defendants

During fiscal years 1978 and 1979, and the first quarter of
fiscal year 1980, the four strike forces reviewed obtained in-
dictments against 416 individuals. (Detailed information on the
offenses which resulted in indictments appears in app. III.) The

j disposition of these individuals as of December 31, 1979, follows.
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Strike forces
Di spos it ion

or Los Phila-
status Brooklyn Chicago Angeles delphia Total

Pled guilty or no
contest (note a) 78 36 15 62 191

Convicted after 0
trial 31 33 12 8 84

Acquitted 9 6 13 8 36

Dismissed or
prosecutive decision
not to proceed with
case (note b) 16 7 17 11 51

Convicted - appeal
pending 8 2 15 12 37

Awaiting trial - 15 2 - c/17

Total 142 99 74 101 416

a/Nolo contendere 

b/Nolle prosequi

c/Other defendants associated with the 17 defendants were prosecuted. Be-
cause the agency considered a portion of the case closed, we included it

in our universe.

Sentences imposed

Of the 275 defendants who pled guilty, no contest, or were
convicted as of December 31, 1979,

--151 (55 percent) received prison sentences (90 or
33 percent were sentenced to 2 years or less),

--122 (45 percent) were fined or placed on probation
and received no prison sentences, and

--2 had not been sentenced as of December 31, 1979.

The following table shows, by strike force, the type and frequency

of sentences imposed.
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Parole decisions on0
organized crime cases

Our universe of strike force cases included 89 defendants
eligible for parole because they had been sentenced to at least
12 months and 1 day in prison. of these, we were able to find
records that showed a parole decision 1/ had been made for 49.0
We were unable to collect information on the remaining 40 defend-
ants because we could not locate a record of the defendants ever
serving a Federal sentence or the Parole Commission ever making a
decision on the case. There are several explanations for this.
Some. cases could still be on appeal while in other cases the con-
victions may have been overturned in the U.S. Circuit Court of
Appeals. Other defendants could be in the Witness Security Pro-
gramn and thus be serving their sentences under different names.
In addition, some offenders do not apply for parole consideration
upon commitment to prison while others simply have not been sche-
duled for a parole hearing.

The range of actual sentences imposed upon the 49 defendants
for whom parole decisions had been made and the time served or
scheduled to be served follows.

Range of actual
sentence imposed Months served or Number of

(months) scheduled to be served defendants

12 -36 0- 12 7
13 - 24 14
25 - 36 4

37 -60 0 -12 1
13 -24 5
25 -36 3
37 -60 1

Id61 and over 13 - 24 1
25 - 36 3
37 - 60 3
61 - 72 2
73 and over 5

Total 49

Of the 49 defendants serving prison sentences of at least 12
months and 1 day, 31 had been released from prison as of January

* 1981 and had only served between 8 and 36 months in prison.

1/A parole decision is the determination of how much time of
* the actual sentence imposed a defendant will have to serve

in prison.
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The length of a prison sentence imposed on a defendant does
not always indicate the actual period of incarceration. In most
cases, individuals are eligible for parole after serving one-
third of their actual sentence. Thus, the actual time a defend-
ant may stay in prison does not appear to be a very significant
deterrent to continued criminal activity.

COMMENTS ON SENTENCES
IMPOSED IN STRIKE FORCE
CASES

Sentencing is an important yet controversial part of the
criminal justice process, and we, therefore, obtained the views
of strike force attorneys and law enforcement officials on the
reasonableness of sentences imposed on defendants prosecuted by
the strike forces.

According to these individuals, the sentences imposed were
* too light because

--the judiciary is too lenient;

--the crimes committed by these defendants are often
victimless crimes involving services desired by
people in the community, e.g. gambling, and pros-
titution; and

--the courts are not required to impose mandatory
spntences.

In one strike force we visited, the attorney-in-charge said
that the institution of mandatory prison sentences for specific
crimes was needed. In his opinion, this innovation would give
the judiciary less flexibility in sentencing convicted organized
crime criminals, but it would also require close monitoring.

In another strike force visited, the attorney-in-charge saidS
he was satisfied with some but not all of the sentences and fines
imposed. He stated that sometimes sentences are insufficient in
view of the violation because judges have mixed feelings about
certain violations and are often too lenient.

Another strike force attorney-in-charge and a UJ.S. attorneyS
stated that they have little or no influence at the time of sen-

* tencing. Even though a sentencing memorandum is prepared in-
forming the court of the prosecutor's position and recommen-
dations, the presiding judge ultimately determines the length of
a prison sentence and/or the size of the fine.
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CONCLUS IONS

Indictments were obtained against 416 individuals during
fiscal years 1978 and 1979 and during the first quarter of fiscal
year 1980 by the four strike forces visited. of these, 273 de-
fendants were convicted and sentenced as of December 31, 1979.
Only 61 or 22 percent of these defendants received prison sen-
tences over 2 years, while 90 or 33 percent received sentences
of 2 years or less. In addition, another 122 defendants or 45
percent were fined or placed on probation and received no prison
time.

In most cases defendants who are incarcerated are subject to
* a parole decision and may be released from prison after serving

one-third of their sentence. Eighty-nine defendants were sen-
tenced to at least 12 months and 1 day and for 49 of them a parole
decision had been made. As a result of parole decisions, 31 de-

* fendants had been released from prison as of January 1981 and had
only served between 8 and 36 months in prison. The Federal goal
of disrupting organized crime will be difficult to accomplish
under this pattern of sentencing and parole decisions.

In commenting on our draft report, Justice said that in
fiscal year 1981, defendants convicted by all strike forces have
been sentenced to an average term of about 43 months. In addi-
tion, Justice said that 44 percent received sentences of 2 years
or more, 30 percent were sentenced to less than 2 years, and 26
percent received probation.
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CHAPTER 5

AGENCY COMMENTS AND OUR EVALUATION

The Departments of Justice and Treasury in commenting on our
draft report agreed with most of the report's conclusions and re-
commendations. The Treasury Department said that the report is
constructive and makes recommendations which will improve the
fight against organized crime. It said that it agrees with the
proposal to establish an executive committee in each strike
force, agrees that all appropriate cases should be transferred
to the U.S. Attorney's Office for prosecution rather than using
the limited resources of the strike forces, and is working with
the FBI on a memorandum of cooperation to ensure more extensive
use of IRS expertise in the area of asset forfeiture and that it
will support efforts to amend the Tax Reform Act of 1976, so that
IRS can more easily provide information in nontax criminal matters
under proper safeguards. Justice stated that it has already taken
successful steps to implement several of the necessary changes.
These steps include requirements to ensure compliance with the
issuance of case initiation reports, the development of an eval-
uation system to measure the effectiveness of the program to
fight organized crime, limiting the number of cases accepted for
prosecution by strike force attorneys for training purposes, and,
proposed legislative changes to the RICO statute. (See apps. IV
and V.)

The Justice Department said that our report correctly notes
that the system of case initiation reports was developed to per-
mit OCRS to monitor potential prosecutions by the strike forces
and to ensure that strike force resources were devoted to cases
that address one or more of the priority areas. Justice said
that it shares our view as to the importance of case initiation
reports and since the period covered by the report has made
concerted and successful efforts to ensure compliance with this
requirement. To ensure compliance, OCRS has recently adopted
two requirements:

--it will not authorize any indictment, including one
charging a tax offense, unless it has previously
approved a case initiation report for the underlying
investigation, and

--all correspondence between the strike forces and OCRS
headquarters con~cerning a case or an individual must
include reference to the case initiation report.

The Justice Department said that these two requirements are
intended to ensure that any failure to adhere to the case ini-
tiation report requirement will come immediately to the attention
of OCRS. Justice believes, and we concur, that along with
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continued emphasis on the importance of case initiation reports,
these two requirements will solve any remaining problems asso-
ciated with the preparation of these reports.

Justice said it believes strongly in the need for formal
mechanisms to evaluate the effectiveness of the strike forces in
combating organized crime. It stated that it has long shared
our concern for the need to develop sophisticated methods of
evaluation and is working in a number of areas to improve its
ability to assess strike force performance. Justice stated that,
as our report notes, it is now developing a review process to
supplement the NOCPC visitations to each strike force. This
process will involve a detailed study by trained policy analysts
of the goals, efforts, and results of the work of a strike force.
Justice said it believes that this will provide a sound predicate
for assessing the quality of strike force performance and for
identifying particular areas needing improvement. The Department
also stated, that, like GAO, it believes that this system is
"promising," and, subject to budgetary constraints, anticipates
conducting two to three such strike force reviews each year.

In addition, Justice stated that OCRS is participating in a
study underwritten by the National Institute of Justice that will
explore different means of generating measures of effectiveness
for use in evaluating law enforcement efforts against organized
crime. Justice stated that this study will consider the general
question of whether objective indicia can be applied successfully
to measure the effectiveness of law enforcement on organized
crime and will attempt to devise specific systems or measures
of effectiveness. The Department's Criminal Division is comn-
mitted to integrating the results of this study into the system
of strike force evaluation now under development.

The Department also stated that through the use of the Crim-
inal Division's recently implemented Case Management Information
System, the OCRS has enhanced its ability to conduct what we de-
scribe in our report as "subjective evaluations." The case man-
agement system enables OCRS to constantly survey the caseload
of each strike force. Although Justice agrees with us that this
method of review does not yield any direct insight into the effec-
tiveness of strike force activities on organized crime, it be-
lieves nevertheless that such a system is an essential technique
to assure that OCRS resources are focused on important cases
within the priority areas.

Justice added, however, that it did not want to underestimate
the conceptual complexity and practical difficulties associated
with developing formal evaluation mechanisms. The Department
said that it has expended considerable time and effort over the
last several years in studying the problem, and both the academic
experts and the law enforcement professionals with whom Justice
consulted agree that developing a method of measuring the impact
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of law enforcement on organized crime presents unprecedented
theoretical and practical challenges. As a result, the current
study Justice has underway is attempting to determine whether
any objective means to measurement has promise in this area. We
concur with the Department's efforts and encourage it to develop
an appropriate system so that the effectiveness of the fight
against organized crime can be measured.

With regard to the handling of cases merely to train at-
torneys, Justice said that it now requires the attorneys assigned
to strike forces to have completed a year with the Department and
requires all attorney applicants to demonstrate substantial trial
experience. Justice said these changes obviate the need to rou-
tinely accept uncomplicated cases for the purpose of training at-
torneys. We concur and compliment the Department with regard to
this new strategy for staffing strike forces.

Justice stated that it shares our belief as to the importance
of the RICO statute in fighting organized crime. It also agrees

* with us that the promulgation of RICO guidelines and centralization
of the approval of the use of RICO in OCRS will help ensure the
appropriate use of the statute and the positive development of
case law. Justice agrees in principle with the need for legis-
lative revision of the RICO statute and stated that we are
correct in singling out the forfeiture provisions for change.

Justice believes, however, that amendment of RICO to reach
proceeds or substitute assets is not sufficient and is in the
process of proposing additional changes to the RICO statute.
Thus, it is developing the type of comprehensive amendment it be-
lieves the statute requires. The Department agreed that the --

report correctly notes that it has not as yet developed a defin-
itive policy regarding the collection and disposition of forfeited
assets. Justice said too few cases have been decided to permit
codification in this difficult and complicated area. Justice
added that it wished to point out that strike forces have suc-
cessfully used RICO forfeiture to remove corrupt union leaders
from office and to eliminate the source of their influence.
Justice states that although a monetary value cannot be assigned

* to such forfeitures, it believes, and we concur, that such
forfeitures have nevertheless been of prime importance in pur-
suing the goal of purging legitimate organizations of corrupt
influence.

The Department of Justice has taken exception to our re-
commendations in the areas of transferring strike force cases to
U.S. Attorneys' Offices and establishing executive committees in
each strike force. In addition, the Department believes that the
focus of our report on cases closed between October 1, 1977, and
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December 31, 1979, does not reflect the results of the important
changes it has made since our earlier report. These areas of
concern are discussed in detail in the following sections.

OVERALL FOCUS OF REPORT

The Department of Justice contends that the focus of our
report on closed cases does not reflect the results of the impor-
tant changes it has made in response to our earlier report or
the effect of other innovations since 1978. The Department said
that focusing attention on the results achieved during the last
2 years would place the organized crime problem, the strike force
program, and the scope of potential improvement in a more com-
plete and current perspective.

We disagree because our report on pages 7 through 13 presents
the improvements the Department has made since our earlier report
and also presents examples of cases in which the strike forces
have successfully obtained indictments against and prosecutions
of high level organized crime figures as much as a year after the
case analysis period. our report also discusses the development
of management techniques, such as the establishment of NOCPC, the
setting of broad priorities and targets, the use of case initiation
reports, and the initial development of an evaluation system to
measure the effectiveness of the organized crime program. There- .
fore, we disagree with the Department that the information pre-
sented in the report does not show the results of strike force
efforts in a complete and current perspective. In fact, our re-
port discusses improvements that have been made but also points
out that additional improvements must be made to enhance the
Federal effort to fight organized crime.

TRANSFER OF STRIKE FORCE
CASES TO U.S. ATTORNEYS

Both the Treasury and Justice Departments agree that all
appropriate cases should be transferred to the U.S. Attorneys' -
Off ice rather than using the limited resources of the strike
forces. Justice, however, did not agree that strike forces were
not transferring such cases to U.S. attorneys. Justice believes
that many of the cases identified in our report as ones that should

* have been transferred were cases completely appropriate for the
strike forces to handle.

Justice said that often a long and complex investigation
will generate a number of spinoff cases which may be relatively
uncomplicated legally. However, Justice added that these cases
generally require familiarity with an imposing body of facts that
a strike force attorney has already mastered and tremendous re- Ae
sources would have to be used to acquaint an assistant U.S. at-
torney with the case.
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Our study showed that generally spinoff cases were not corn-
plex and did not involve organized crime figures or individuals
closely associated with organized crime. In fact, we did not
question strike force cases that were spinoffs from a related
case against organized crime figures. The seven spinoff cases
questioned in our report involved investigations into an organized
crime activity which did not result in the prosecution of anyone
associated with organized crime. Further, in two of the cases
the OCRS officials agreed that they were not of the caliber that
strike forces should undertake. It seems implausible that an as-
sistant U.S. attorney could not handle cases that are relatively
uncomplicated legally, regardless of the history of the original
investigation. U.S. Attorneys' Offices have attorneys that are
as qualified as strike force attorneys and, in those instances in
which minor spinoff cases evolve from a complex investigation, we
believe the U.S. Attorney's office should make the decision as to
whether it can handle the case. If the U.S. Attorney's Office can
handle the case, then strike force attorneys can continue to devote
their time to more complex cases and attorneys in the U.S. Attor-
ney's-Office will obtain valuable trial experience at no detrimen-
tal effect to the justice system. Additionally, the strike force
attorney, being extremely knowledgeable of the case, should be
able to determine if and when the U.S. Attorney's Office will be
brought into a case.

Justice said that sometimes strike forces bring minor charges
against an organized crime member or associate as part of a more
elaborate strategy to obtain his cooperation or "flip" him into
becoming a witness against important targets. Justice believes
prosecution of these cases is appropriate and believes that the
strike force attorney is in a far better position to demand corn-
plete information from a lower level criminal. However, Justice
added that, where the potential of successfully flipping a wit-
ness is doubtful and the case would not otherwise be prosecuted
federally, the proposed prosecution should be disapproved.

We agree with Justice that the strike force attorney is in a
better position to understand the value and potential of the in-
formation that an individual might bring to bear against a higher
level organized crime figure. However, we believe that Justice
has missed the essence of our point, which is that once the strike
force obtains the information it needs to prosecute a higher
level individual, then it should concentrate its resources on the
latter case and transfer the flip case to the U.S. Attorney's
office.

In addition, we believe that in situations where an individ-
ual will not flip but facts exist to indicate the commission of
a Federal offense, the strike force, rather than declining prose-
cution, should transfer the case to U.S. Attorneys' offices for

a prosecutive decision. If this is not an established practice,
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violators of Federal law could go unprosecuted. By transferring
cases involving flipped defendants or those deemed by strike force
attorneys as unlikely to flip, the strike force attorneys would be
free to handle other higher level cases and allow the U.S. Attorneys'
Offices to decide the potential for prosecution.

Justice said that occasionally strike forces prosecute
cases that would ordinarily be handled by the U.S. attorney,
when specifically directed by the Assistant Attorney General of
the Criminal Division. It cited as an example the recent series
of prosecutions of members of Congress. Justice said some of the
cases identified in our report fall into this category. We agree
with Justice that there may be occasions where the nature and
complexity of a case would indicate that it would be more appro-
priate for the strike force to handle. However, we disagree with
the Department's statement that some of the cases we identified
fall into this category. In fact, only one of the cases we
questioned fit this justification for strike forces handling
the case. In this situation, the strike force was required to
handle the case because there were allegations that the U.S. at-
torney had a conflict of interest with one of the defendants.

Justice said that in every case the assignment for prose-
cution is the product of a decision reached jointly by the U.S.
attorney and the strike force chief. It added that sometimes,
as in the cases identified in the draft report, the two agree
that the strike force should prosecute the case. However, Justice
said that at least as often cases are transferred to the U.S. At-
torneys' offices and the process is initiated when a case initi-
ation report is prepared, reviewed, and discussed by both in-
dividuals. However, our review at the four strike forces showed
that the prosecutive decisions were reached by the strike force
chiefs and not jointly with the U.S. attorney. In fact, our re-
view of 180 cases closed by the strike forces visited showed that
none were transferred to a U.S. Attorney's Office for prosecutive
action. In one office the assistant U.S. attorney told us that
the decision to prosecute is left to the judgment of the strike
force. With regard to the use of case initiation reports, we
could find reports for only 33 percent of the cases and therefore
it seems impractical that joint decisions between strike forces
and U.S. attorneys could have been initiated as described by
Justice. Further, case initiation reports are used to keep the
U.S. Attorneys' Offices informed of strike force activities, not
for the purposes of obtaining approval of the case: that decision
is made by the chief of OCRS.

Justice concluded that it sees no reason to take steps to
further encourage the transfer of cases from strike forces to
U.S. Attorneys' Offices because it believes that most cases
handled by strike forces were appropriate. However, as noted
above, we believe strike forces are handling cases that would be
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more appropriately handled by U.S. Attorneys' offices and thus
p allow the strike forces with limited resources to concentrate on

higher level cases. The Attorney General's guidelines state that
strike forces should handle indepth investigations of the more
sophisticated and farf lung criminal enterprises engaged in by the
higher echelons of syndicated crime while reducing competition
with, and duplication of the work capable of being performed in
U.S. Attorneys' Offices. The Attorney General's guidelines fur-
ther require that where the potential charge does not and will
not require extensive investigation or utilization of signifi-
cant resources and facilities of the strike force that the matter
be promptly transferred to the U.S. Attorney's office and that
the U.S. attorney keep the strike force informed as to the prog-
ress of the case. Because we have identified cases (see p. 17)
that should have been transferred to U.S. Attorneys' Offices, we
believe that there is room for improvement, and it is necessary
for Justice to emphasize and further encourage the transfer of
cases from the strike forces to U.S. Attorneys' offices when
appropriate.

ESTABLISHMENT OF
EXECUTIVE COMMITTEES

The Department of Treasury agreed with our recommendation on
the need to establish an executive committee in each strike force.
It agreed that such committees are a vehicle with which strike
forces and law enforcement agencies can formulate plans and agree
on priorities and targets to be investigated. Justice, on the
other hand, does not believe that executive committees would im-
prove cooperation and coordination. Justice stated that it has
concluded on the basis of extensive experience that frequent
formal conferences may impede cooperation and planning. It further
stated that executive committees would not enhance agreement on
plans and priorities.

We are at a loss to understand why Justice disagrees with
the need and benefits to be derived from the establishment of
executive committees when OCRS has recently recommended changes
to the Attorney General's guidelines that would require that exec-
utive committees meet semiannually to review the progress of or-
ganized crime programs in the district and to address any problems
of coordination and cooperation. Further, Treasury, a strike
force member, believes in the benefits of these committees and
believes such committees serve a useful purpose. on the basis of
Justice's comments it seems that Justice is objecting more to the
rigid frequency of executive committee meetings than to the con-
cept of executive committees. We believe, therefore, that Jus-
tice should discuss the frequency of meetings with the agencies
participating in the strike force program before it arbitrarily
decides that the committees should meet only semiannually.

Justice said it cannot conclude on the basis of the data
presented in the report that the number of cases closed admin-
istratively or declined for prosecution reflects an absence of
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centralized planning or coordination, or that a substantial
portion of the investigative resources are being expended on
routine rather than priority cases. On pages 15 and 16 of our
report, we showed that 85 percent of all investigations, classi-
fied as organized crime cases by the four law enforcement agencies
reviewed, were closed administratively or declined for prosecution.
As a result, we believe that one way to ensure that the law en-
forcement agencies concentrate their resources on priority and 0
target cases geared to breaking up organized crime would be through
the use of executive committees. The use of these committees would
provide a vehicle to ensure a more coordinated approach to prior-
itizing investigations and establishing targets for all law en-

* forcement agencies. This approach would also impact on the number-
of cases closed administratively and reduce the amount of resources0
devoted to cases that are not in agreement with the priorities es-

* tablished and ensure a more coordinated Federal attack on organized
crime. By the strike forces and law enforcement agencies working
together, the current fragmented attack on organized crime will
become a more coordinated attack.
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CHAPTER 6

SCOPE AND METHODOLOGY

our review of Federal efforts to combat organized crime was
requested by the Chairman, Subcommittee on Limitations of Con-
tracted and Delegated Authority, Committee on the Judiciary, U.S.
Senate.*

SELECTION OF LOCATIONS

Because the FBI investigates approximately 55 percent of all
organized crime cases prosecuted by the strike forces, we based
our selection of strike force locations to be reviewed on those
FBI field offices with the largest number of organized crime in-
vestigations. The FBI's Resource Management Reports show all or-
ganized crime investigations, including office of origin and
auxiliary cases, performed by each field office. Our analysis of
these reports for fiscal years 1978 and 1979 showed that the fol-

rw lowing FBI offices were among those with the greatest number of
organized crime investigations.

Fiscal year
1978 1979

Chicago 810 785

Los Angeles 1,016 998

New York 1,481 1,379

Philadelphia 801 787

We, therefore, performed work at the Brooklyn, Chicago, Los
Angeles, and Philadelphia strike forces. We also performed work
at the Washington, D.C., strike force, because it prosecutes and
assists in reviewing proposed RICO cases from all strike forces
and U.S. attorneys. In addition, we performed limited work at
the Boston and Miami strike forces because of the organized crime
activity in their geographical jurisdictions.

Selection of ATF, DEA, FBI and IRS as the law enforcement
agencies to be reviewed at the strike force locations visited was
based on the Chairman's request and the degree of involvement
these agencies had in the strike force program.

In addition to performing work at the above-mentioned loc-
ations, we examined agency records and held discussions with
Justice Department officials of the Criminal Division's Organ-
ized Crime and Racketeering Section and also talked with head- .
quarters and regional officials of Federal agencies participating

54



in strike force activities and with the U.S. attorneys in the

four cities visited.

WORK PERFORMED AT EACH AGENCY VISITED

Strike Forces

At the four strike forces reviewed in detail, we

--reviewed all strike force cases (180) closed during
the period October 1, 1977, through December 31,
1979, and discussed each case with strike force at-
torneys. The number of cases closed, by strike force, 0
were; Brooklyn (69); Chicago (44); Los Angeles (28);
and Philadelphia (39);

--reviewed strike force policies and procedures
and discussed numerous management questions
on targeting, strategies, and cooperation be-
tween the strike force attorneys-in-charge
and the U.S. attorneys; and

--spoke to strike force representatives from
Customs Service, Department of Labor,
Securities and Exchange Commission, FBI, 0
Immigration and Naturalization Service,
Secret Service, U.S. Marshals Service,
U.S. Postal Service and IRS. We discussed
their activities and roles as strike force
representatives and their involvement in
combating organized crime. 0

Bureau of Alcohol, Tobacco
aind Firearms

At each ATF office visited, we

--reviewed a minimum random sample of 27 cases
closed during the period October 1, 1977,
through December 31, 1979, and discussed them
with case agents and/or supervisors; S

--reviewed ATF policies and procedures for inves- 0
tigations and operations; and

--discussed numerous management questions concerning
organized crime, ATF investigations and general
ATF procedures with the special agents-in-charge,
assistant special agents-in-charge, group super- -
visors and/or senior operations officers.
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Drug Enforcement Administration

At each DEA office visited, we took the following actions:

--We reviewed a minimum random sample of 30 cases
closed during the period October 1, 1977,
through December 31, 1979, and discussed them
with case agents and/or supervisors. The
cases sampled consisted of Class 1 and Class 2
violators. l/

--We reviewed DEA policies and procedures for inves-
tigations and operations.

--We discussed numerous management questions concerning
organized crime, PEA investigations, and general
DEA procedures with the special agents-in-charge,
supervisors, and/or senior DEA officers.

Federal Bureau of Investigation

At each FBI field office visited, we took the following
actions:

--We reviewed a random sample of 70 cases closed
during the period October 1, 1977, through
December 31, 1979, and discussed them with
case agents and/or supervisors. The cases
sampled consisted of 40 RICO and 30 non-RICO
cases.*

--We reviewed FBI policies and procedures for
investigations and operations.

--We discussed numerous management questions con-
cerning organized crime, FBI investigations,
and general FBI procedures with the special
agents-in-charge, assistant special agents-
in-charge and/or the supervisors in charge
of the organized crime squads.

Internal Revenue Service

At each IRS office visited, we took the following actions:

l/DEA classifies upper level narcotics traffickers into Class 1
and Class 2 violators. The key elements in determining the
proper classification are the type and quantity of drugs in-
volved. Most organized crime cases fall into these two cate-
gories.
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-- We reviewed a random sample of 30 cases closed during -

the period October 1, 1977, through December 31, 1979,
and discussed them with case agents and/or super-

visors. 1/

--We reviewed IRS policies and procedures for inves-
tigations and operations.

--We discussed numerous management questions con-
cerning organized crime, IRS investigations, and
general IRS procedures with the IRS Branch Chiefs
and group managers.

organized Crime and Racketeering Section0

At OCRSI we

--reviewed policies and procedures for prosecutions
and operations;

--reviewed case initiation reports, daily reports and
significant activity reports;

--updated indictment and prosecution data developed at
each strike force to include the period January 1980
through January 1981;

--reviewed indictment cards; and

--discussed numerous management questions concerning
targeting, strategies, and cooperation between OCRS
officials and strike force attorneys-in-charge.

Washington, D.C. Strike Force

At this strike force, we

--reviewed indictment cards that showed the cases
prosecuted by all strike forces and analyzed a
statistical report that showed all RICO cases prose-
cuted by U.S. Attorneys' Offices to obtain a universe

1/The cases sampled consisted of cases classified by IRS in
Special Enforcement categories 1, 2, and 3. This program in-
cludes those persons believed to be engaged in organized crim-
inal activity, taxpayers engaged in occupations requiring
gaming device stamps or wagers, and taxpayers identified as
strike force subjects.
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- of RICO organized crime cases closed during the period
of October 1, 1977, through December 31, 1979;

--verified the universe compiled with U1.S. Attorneys'
offices or the attorney-in-charge of the Washington,
D.C. strike force; and

I --discussed numerous management questions including the
review and recommendations for prosecution of RICO
cases and the specific functions of this strike force.

SELECTION OF SAMPLE

K To meet the objectives of our review we developed a universe
of organized crime investigations closed during the period October
1, 1977, through December 31, 1979. In so doing we had assistance
from the four law enforcement agencies reviewed and used their
own definition of organized crime.

The universe consists of only those organized crime inves-
tigations in which that agency location was the primary investi-

* gative office. We then sampled from this universe. The table
* below presents the universe developed and the sample sizes used.
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Universe Random 0
Agency/location developed sample

ATF - New York 125 30
- Chicago 82 30
- Los Angeles 36 30
- Philadelphia 27 a/ 27 S

270 117

DEA - New York 63 30
- Chicago 44 30
- Los Angeles 37 a/ 37
- Philadelphia 31 a/ 31

175 128

FBI-RICO
- New York 264 40
- Chicago 76 40
- Los Angeles 380 40 0
- Philadelphia 72 40

792 160

FBI-Non-RICO
- New York 233 30
- Chicago 177 30 0
- Los Angeles 486 30
- Philadelphia 139 30

1,035 120

IRS - Manhattan 143 30
- Brooklyn 105 30
- Chicago 101 30
- Los Angeles 107 30
- Philadelphia 103 30

559 150

Total 2,831 675 0

a/At these locations, we sampled the entire universe because the
universe size was either near the original sample size or the
universe size was less than 30.

Samples were taken at four different locations except for
IRS where we took samples in five locations. As a result, we
used the appropriate stratified formulas to compute various
estimates of total activity and their associated sampling errors.
Because locations had varying universe sizes, the statistics had
to be weighted. For example, assume there are two agencies with
universe sizes of 150 and 1,000, respectively, with a sample size
of 40 each. Suppose agency A had 15 of its sample of 40 with a
certain characteristic and agency B had 35 of its sample of 40
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with the same characteristic. Statistically, we could not say
that 50 or 62.5 percent of the combined universe of 1,150 had

80
this characteristic. If we had not used a weighted estimate,
this would have meant that 719 cases had the characteristic. As
shown below, using a weighted estimate, the estimated amount of
cases with the same characteristic changes signiiicantly from an
unweighted estimate.

Character- Computed
istics weighted

Agenc Universe Sample found percent

A 150 40 15

B 1,000 40 35

Total 1,150 80 50 80.9

The procedure to calculate the weighted percentage is
1 (150 x 15 + 1,000 x 35) = 80.9 percent.
1,150 40 40

Our sample was designed to provide weighted statistical es-
timates at a 95 percent level of confidence.
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September17, 1979

Honorable Elmer B. Staats
Comptroller General
General Accounting Office
Washington, D. C. 20548

Dear Mr. Comptroller General:

My ongoing oversight work into the Justice Department has S
brought to my attention several areas of substantial concern that
I believe require General Accounting Office Evaluation for my
subcommittee. One such area involves organized crime and Justice's
role in impeding, restricting and combating such activities. This
includes the work of strike forces, FBI and the Drug Enforcement
Administration. I am especially interested in a followup of a
very substantive prior GAO report dealing with organized crime 0
strike forces, dated March 17, 1977.

GAO's report should answer the following specific questions:

1. What actions have been taken by the Justice Department to
implement that report's recommendations?

2. Organized crime is a top Justice Department priority. How
does Justice evaluate its successes and failures in reducing and
dealing with organized criminal activity?

3. What use is being made of the Rico statute by Justice,
especially the forfeiture provisions of that statute allowing 4

government to take property and money obtained through organized
crime activity?

A. Relating to strike force activities, how does Justice
determine where and when a strike force unit will be established
in a particular city or location? 1/

5. What is the level of effectiveness and cooperation between
the U.S. Attorney's Offices and the strike forces, which consti-
tute a separate entity outside the U.S. Attorney's Office?

!/Not addressed in this report per agreement with Senator's
office.
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Honorable Elmer B. Staats
September17, 1979 S
Page Two

6. What is the current status of the intelligence gathering
system that has been developed and implemented by the organized
crime section? l/

Any further recommendations that you choose to make are
most welcome. Agency comments are not required. The contact
on my subcommittee will be Franklin Silbey. If for any reason,
such as workload, the job cannot be immediately commenced, I am
content to wait for a short while until adequate GAO personnel
become available.

Thank you.

t *crely,

subcommittee on Limitations of
Contracted and Delegated Authority

i/OCRS has neither developed nor implemented any intelligence
gathering system.
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COMPTRiLLER GENERAL'S WAR 00' ORGANIZE~D CRIME
REPORT '0 THE CONGRESS FkLTERING--FEDERAL

STRIKE FORCES NOT
GETTING THE JOB DONE
Department of Justice

organized crime is a serious national problem.
Tne Federal Government is making a special
effort to combat it with 13 joint-agency strike
forces around the country, whose goal is to
launch a coordinated attack against this prob-
lem. This goal has not been accomplished.
About $80 million is spent each year to inves-
tigate and prosecute organized crime figures.
Although the Federal Government has made some
progress in the organized crime fight, organ-
ized crime is still flourishing.

Elimination of organized crime will be diffi-
cult, if not impossible. But more could be
done if Federal efforts were better planned,
organized, directed, and executed.

The escalated war on organized crime began in
1966 when the President directed the Attorney 'A
General to develop a unified program against
racketeering. The idea was to coordinate the
resources of all Federal law enforcement agen-
cies. In 1970 the National Council on organ-
ized Crime was established to formulate a
strategy for eliminating organized crime. The -0
Council met for only 1 year and failed to
formulate a strategy.

Work at strike forces in Cleveland, Detroit,
Los Angeles, New Orleans, and New York (Brooklyn
and Manhattan) showed that:

--The Government still has not developed a
strategy to fight organized crime. (See p. 9.)

--There is no agreement on what organized crime
is and, consequently, on precisely whom or what .
the Government is fighting. (See p. 8.)

--The strike forces have no statements of
objectives or plans for achieving those
objectives. (See p. 10.)

GGD-77-171
March 17, 1977
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-- Individual strike forces are hampered De-
cause the Justice attorneys-in-charge have
no authority over participants frow other
agencies. (See p. 11.)

-- No system exists for evaluating the effec-
tiveness of the national effort or of
individual strike forces. (See ch. 3.)

-- A costly computerized organized crime intel-
ligence system is, as the Department of
Justice agrees, of dubious value.
(See ch. 5.) 0

Strike forces have obtained numerous convic-
tions; however, sentences generally have been
light. At the strike forces reviewed, 52
percent of the sentences during a 4-year
period did not call for confinement, and only
20 percent of the sentences were for 2 years
or more. (See ch. 4.)

GAO presents detailed recommendations that
point out the need to:

-- Identify what and whom the strike forces are
combating.

-- Develop a national strategy for fighting
organized crime.

--Centralize Federal efforts--give someone the S
responsibility and authority for developing
plans and overseeing their implementation.

-- Establish a system for evaluating the effec-
tiveness of the national and individual
strike force efforts. 9

The Department knows the program is in trouble.
In a recent study it concluded that although
the program had been in operation for nearly a
decade, no one could seriously suggest that
organized crime had been eliminated or even
controlled. The Department of Justice there- -
fore agrees that the Federal effort against
organized crime can be better managed.
(See app. VII.)

The Department stated that formulating a uni-
versally applicable and acceptabE definition 0
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of organized crime will be difficult, although
necessary, because of the special purpose for
which the strike forces were created. in prac-
tice, the work done by strike forces has been
hampered by this problem of definition. Since
strike forces were established for a special
purpose, there is little reason why an accept-
able definition cannot be agreed upon. (See
p. 14.)

The Department also stated that it is making
management changes to improve its program and
that the National Council on Organized Crime,
if convened as recommended by GAO, need not
therefore undertake a management function.
According to the Department, the Council should
serve rather as a forum where general matters
are discussed and where an overview of organized
crime strategy is developed. (See p. 14.)

Because the Attorney General has the role of
coordinating the fight against organized crime,
the Department of Justice should continue to
manage the strike force program. However,
because the Council includes officials from
all participating agencies, it could be the
vehicle to bring about a more coordinated
Federal effort. The Council could produce a
clear statement on what is expected of the
strike force program, set specific ways to most
effectively meet program objectives, and estab-
lish the commitment of resources necessary from
the agencies to carry out the program's objec-
tives. (See pp. 14 and 15.)

The Department of Justice has been conducting
its own review of the program since January
1976 and said that changes in managers of the
Organized Crime and Racketeering Section and
in the strike forces' operations respond to
many of GAO's concerns.
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~IIIU.S. Departmnent ofrJustice

AUG 1 3 1981 Washington. D.C. 20330

S 0

Mr. William J. Anderson
Director
General Governent Division
United States General Accounting Office
Washington, D.C. 205480

Dear Mr. Anderson:

This letter is in response to your request to the Attorney General for the
comments of the Department of Justice (Department) on your draft report entitled
"Organized Crime Flourishes: Federal Efforts To Fight It Need To Be Strengthened."

Four years have passed since the General Accounting Office (GAO) issued its last
report on the Federal program to combat organized crime. With the assistance
of the recommnendations in the last GAO report, and with persistent, dedicated
efforts by all the agencies participating in the Strike Force program, the Depart-
ment has substantially strengthened the organized crime program. The 1981 GAO
draft report takes careful note of many of the management improvements that
the Organized Crime and Racketeering Section (OCRS) has introduced. However, a
better gauge of the Department's progress is to be found in the unprecedented
record of successful prosecutions that the Strike Forces have achieved in the
last two years. Since 1979, the Strike Forces have prosecuted and convicted the
top leaders of organized crime syndicates in five major cities--New York,
Kansas City, Los Angeles, Rochester, and Detroit. The Department has successfully
challenged the hold of organized crime on the east coast shipping industry, and
halted an epidemic of truck hijackings plaguing southern New England.

We do not call attention to those successes in order to challenge the unassailablelo
conclusion that there is room for improvement. Indeed, we concur wholeheartedly
with many of the report's suggestions and have already taken successful steps
to implement several of the necessary changes. Rather, we wish to emphasize two
key points: first, the successful prosecution of organized crime conspiracies
is a slow, painstaking process. A single investigation and prosecution typically
takes two years and often more to complete. As a result, the focus of the GAO
report on cases closed between October 1, 1977 and December 31, 1979, does not
reflect the results of the important changes the Department has made in response
to the earlier GAO report, or the effect of other innovations since 1978.
Many of the cases studied in this report had in fact already been opened prior
to the completion of your last report. Focusing attention on the results
achieved during the last two years would place the organized crime problem,
the Strike Force program, and the scope of potential improvement in a more
comnplete and current perspective. We submit for your benefit as Enclosure I a
summary of our recent efforts in each of the four organized crime priority
areas--labor racketeering, infiltration of legitimate businesses, public
corruption. and narcotics. [see GAO note.]

GAO note: Because of the magnitude of the enclosure GAO did not
include it in the final report.
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Second, as we noted in response to your report of 1977, Federal law enforcement
efforts can often deal only with one side of the organized crime equation. To
the extent that the success of organized crime depends upon consensual crimes

such as illegal gambling, narcotics, prostitution, loansharking, fencing, labor
racketeering and public corruption, it will continue to "flourish" as long as
the American public continues its patronage of these income-producing activities.
The Department will never be deflected from its goal of combatting organized ij
crimie. and will continue its efforts to improve the planning, organization,
direction, and execution of the Federal program, but our recent successes
attest to the fact that the problem of organized crime may persist in spite of
our best and most successful efforts.

Because the further improvements suggested by the draft report are limited to
four specific areas, we propose to address our comments to each suggestion
individually. In addition, the draft report comments upon sentences imposed 0
on individuals convicted by Strike Forces and to impediments in the Racketeer
Influenced and Corrupt Organizations (RICO) statute, 18 U.S.C. §1961 et seq.
Although the draft report does not call for any specific action by thil-,epart-
ment in these two critical areas, we wish to add our observations to those of
GAO and to note developments since the GAO review.

Case Initiation Reports

As the report correctly notes, the system of Case Initiation Reports (CIR) was
developed to permit OCRS to monitor potential prosecutions by the Strike Forces
and to ensure that Strike Force resources are devoted to cases falling in one
or more of the priority areas. The CIRs are also circulated to the U.S. Attcr-
neys and facilitate complete communication between the Strike Force and the
U.S. Attorney at'the early stages of an investigation. The draft report notes
that for cases closed during 1977 and 1978, the CIR requirement was not followed
in a large percentage of cases.

The problems in 1917 and 1978 observed by GAO stem from a number of sources and
do not reflect a general disregard for the CIR requirement; indeed, the review
includes a number of cases opened before a CIR requirement was imposed. Never- .
theless, we share GAO's view of the importance of CIRs, and since the period
covered by the report the OCRS has made concerted and successful efforts to
ensure compliance with this requirement. Of the 184 cases indicted during
1980, 175, gr more than 95 percent, had an approved CIR on file at the time of
indictment..!/ To further ensure compliance, the OCRS has recently adopted two
additional requirements: first, the OCRS will not authorize any indictment,
including one charging a tax offense, unless it has previously approved a CIR
for the underlying investigation. Second, all correspondence between the Strike

Y1 The OCRS has concluded that the 5 percent discrepancy is accounted for by the
fact that until recently CT~s 'vere not required for proposed Internal Revenue
Service (IRS) investigattions, which were reviewed especially by the Tax Division
of the Department of Justice.
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Forces and OCRS headquarters concerning a case or an individual must include
reference to the CIR. Such correspondence includes applications for electronic
surveillance, requests for orders to compel testimony, daily reports, and
prosecution recommendations. These two requirements are intended to ensure
that any failures to adhere to the CIR requirement will come immnediately to the
attention of the Chief of the OCRS or the Deputy Chief responsible for the
supervision of the particular Strike Force. We believe that along with continued
emphasis of the importance of CIRs, these two requirements will solve any
remaining problems associated with the preparation of CIRs.

Evaluation of the Effectiveness of the Organized Crime Program

The Department believes strongly in the need for formal mechanisms to evaluate
the effectiveness of the Strike Forces in combatting organized crime. We have
long shared the concern voiced in the 1971 GAO report for the need to develop
sophisticated methods of evaluation, and are working assiduously in a number of
areas to improve our ability to assess Strike Force performance. As the report
notes, we are now developing a review process to supplement the National Organized
Crime Planning Council (NOCPC) visitations to each Strike Force. This system,
which involves a detailed study by a trained policy analyst of the goals,
efforts, and results of the work of a Strike Force, provides a sound predicate
for assessing the quality of Strike F rce performance and for identifying
particular areas needing improvement.Y Since the pilot project in Buffalo
noted in the report, staff analysts from the Criminal Division's Office of
Policy and Management Analysis (OPMA) have completed a similar review of the
Miami Strike Force. We expect soon to be evaluating the results of this eff~ort.
If it proves as useful as the pilot project, the Criminal Division will fully
implement this system as soon as possible. Like GAO, we believe that this
system is "promising," and, subject to budgetary constraints, we anticipate
that OPMA will begin immediately to conduct two to three such Strike Force
reviews each year.

Additionally, the OCRS is participating in a study underwritten by the National
Institute of Justice that will explore different means of generating measures
of effectiveness for use in evaluating law enforcement efforts against organized
crime. The study, supervised by the Temple University School of Law, is designed
to address directly the problems of evaluation raised by the 1977 GAO report.
It will consider the general question of whether objective indicia can be

* applied successfully to measure the effectiveness of law enforcement on organized
crime, and will attempt to devise specific systems or measures of effectiveness.
The Criminal Division is committed to integrating the results of this study

* into the system of Strike Force evaluation now under development by OPMA.

Finally, through the use of the Criminal Division's recently implemented Case
Management Information System (CMIS), the OCRS has enhancea its ability to
conduct what the report describes as "subjective evaluations." The CMIS enables

* 2/ The draft report suggests that consideration is being given to "ranking"
organized crime figures for the purpose of evaluating the quality of cases.
No such proposal is under consideration. A similar system was employed in the

* past without success.
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the Chief of the OCRS and his deputies to constantly survey important features
of the caseload of each Strike Force. Although, as the report notes, this
method of review does not yield any direct insight into the effect of the Strike
Forces' activities on organized crime, it is nevertheless an essential technique
to assure that OCRS resources are focused on important cases within the priority
areas.

In deference to the above, we do not wish to underestimate the conceptual cam- *
plexity and practical difficulties associated with developing formal evaluation
mechanisms. The Department has expended considerable time and effort over the
last several years in studying the problem, and both the academic experts and
the law enforcement professionals with whom we have consulted agree that devel-
oping a method of measuring the effect of law enforcement on organized crime
presents uitprecedented theoretical and practical challenges. Indeed, one
purpose of the National Institute of Justice study is to determine whether any
objective means of measurement has promise in this area.

Transfer of Strike Force Cases to U.S. Attorneys

The Chief and Deputy Chiefs of the OCRS exercise constant supervision to ensure
that Strike Force resources are deployed only in cases that, by their nature
and complexity, demand the use of a special prosecutive unit. We are in cam-
plete agreement with the principle that "all appropriate cases be transferred
to U.S. Attorneys' Offices for prosecution." Nevertheless, we can find no
basis for the draft report's contention that Strike Forces are "not usually
transferring" routine cases to the U.S. Attorneys, nor gin we support the
specific recommendations contained in the draft report.!3/

The draft report contends that of 180 cases the GAD reviewed, 29, or approxi-
mately 16 percent, should have been transferred to the U.S. Attorney for prose-
cution. We believe, however, that these 29 include cases in several categories
in which Strike Force participation was completely appropriate. Often, a long
and complex investigation will generate a number of spin off cases involving
perjury, tax fraud, etc. Although these cases may be relatively uncomplicated
legally, they generally require familiarity with an imposing body of facts
that a Strike Force attorney has already mastered. To characterize these
cases as simple or minor ignores the tremendous expenditure of resources that
would be required to acquaint an Assistant U.S. Attorney with the case. By
agreement with the U.S. Attorneys, Strike Forces traditionally handle such
spin off cases. Of the 29 cases noted in the draft report, seven, including
the matter relating to bankruptcy fraud specifically noted at page 18 of the
draft report, fall into this category.

The draft report's recommendation that U.S. Attorneys be kept "involved in the
details of complex cases so that if minor spin off cases evolve, the U.S.
Attorneys' Offices will be able to prosecute the cases" seems to us an injudi-
cious waste of resources. Many hundreds or thousands of hours would typically
be required to keep an Assistant U.S. Attorney "involved in the details of

3Although the draft report also reviewed investigations conducted by the Drug
Enforcement Administration, the majority of DEA cases are routinely prosecuted
by Controlled Substances Units within the U.S. Attorney's Offices.
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complex cases." This considerable effort could only be made at the expense of
other pressing work of the U.S. Attorney's office; it would be wholly wasted
if, as is often true, no spin off cases develop. Where spin off cases are
generated, the effort would serve only to vindicate, at a considerable cost of
scarce prosecutorial resources, the principle that Strike Forces should handle
only complex cases. In our view, this costly undertaking cannot be justified.

Additionally, Strike Forces sometimes bring minor charges against an organized
crime member or associate as part of a more elaborate strategy to obtain his
cooperation or "flip" him into becoming a witness against more important targets.
Strike Force prosecution of these cases is an essential element of the goal of
focusing comprehensive, coordinated resources on the prosecution of organized
crime. To transfer such cases to the U.S. Attorneys' offices would undermine
the purpose of these prosecutions. Attorneys develop expertise and perspective
in a long term investigation; they develop a working relationship with agents 9

rw and a reputation in the criminal community. The Strike Force attorney handling
a major investigation is in a far better position to demand complete information
from a lower-level criminal. He is far better suited to confront the criminal
with other information, to evaluate the accuracy of any information the criminal
provides, and to exploit such information in other contexts. Shuffling defen-
dants between the U.S. Attorney and the Strike Force would sacrifice these
advantages with no savings--and in all likelihood a greater expenditure--of
Federal resources. Four cases cited by the draft report fall into this category.

The draft report recommends "transferring to the U.S. Attorneys' Offices those
cases in which the potential of a defendant becoming a witness in a more signi-
ficant case is questionable." The emphasis on transfer, we believe, obscures
the basic issue of the value of these cases. Where the potential of successfully
"flipping" a witness is doubtful and the case would not otherwise be prosecuted
Federally, we believe that the proposed prosecution should be disapproved, and
no further action taken. Transferring such cases might free a Strike Force
attorney, but would remain a misallocation of Federal resources. On the other
hand, those cases in which the possibility of a successful "flip" is a close
question are precisely those in which the expertise and intelligence information
available to the Strike Force may spell the difference between failure and
success. Transfer of these cases would frustrate the purpose for which they
were brought with no savings of Federal resources.

The Strike Forces have in the past accepted an extremely small number of rela-
tively uncomplicated cases to provide essential trial experience for new
attorneys. We share the concern of the authors of the draft report for limiting
the number of cases, and believe that the OCRS has substantially complied with

D GAO's recommendation that it hire only experienced attorneys. The draft report
notes four cases that had been accepted for training purposes. Even this
small number, however, does not reflect present practices. Many of the cases
surveyed in the draft report were opened when the OCRS annually hired approxi-
mately 15 to 20 attorneys with no prosecutive experience through the Department's
Honor Graduate Program. We have since limited our participation in the Honor
Graduate Program to accepting two new attorneys per year. Unlike the Honor
Graduate attorneys who began work during the period surveyed by GAO, the grad-
uates are now not assigned to the Strike Forces until they have completed a
year with the Department that typically includes a trial assignment with a U.S.
Attorney. The OCRS requires all other attorney applicants to demonstrate
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substantial trial experience. These changes obviate the need to routinely
accept uncomplicated cases for the purpose of training and have reduced such
cases to a negligible proportion of the Strike Force dockets.

The Strike Forces occasionally prosecute cases that would ordinarily be handled
by the U.S. Attorney when specifically directed by the Assistant Attorney
General of the Criminal Division, or when requested by the U.S. Attorney. i
These cases, such as the recent series of ABSCAM prosecutions of Members of
Congress, generally involve complex investigations, novel or difficult legal
issues, or particularly sensitive circumstances. Although they do not involve
traditional organized crime groups, they are handled by the Strike Forces only
after a reasoned determination by the leadership of the Criminal Division that
the interests of Federal law enforcement are best served by the use of Strike
Force skills and resources. The 29 cases identified in the draft report also
include cases falling into this category. .0

Finally, in a series of meetings between GAO auditors and OCRS headquarters
personnel, it became clear that GAO do~es not consider it appropriate for the
Strike Forces to prosecute instances of labor racketeering in which there is
no traditional organized crime involvement. Since the 1976 Attorney Genera!
guidelines, upon which the draft report relies for authority on the allocation
of cases between Strike Forces and U.S. Attorneys, the jurisdiction of the
OCRS has been expressly expanded to include labor racketeering. The Strike
Forces do handle, and are uniquely suited to handling, those labor racketeering
cases involving lengthy and complex investigations of large scale union corrup-
tion, which often require the cooperation of several investigative agencies in

* several states. (See GAO note. I

Even looking at the data in the draft report in a light most unfavorable to the
OCRS, at most 14 of 180 cases may have been inappropriately prosecuted by the0
Strike Forces. By any standard, this statistic does not reflect a pattern of
involvement by Strike Forces in cases that should be handled by the U.S. Attor-
neys. These cases represent instead the margin at which the U.S. Attorney and

* the Strike Force chief must face difficult questions of judgment regarding the
allocation of resources. In every case, the assignment for prosecution is the
product of a decision reached jointly by the U.S. Attorney and the Strike Force
chief. In each instance, the U.S. Attorney and the Strike Force chief are
required to take into account fine questions of resources, skills, other inves-
tigative opportunities, and caseloads. Sometimes, as in the cases identified
in the draft report, the U.S. Attorney and the Strike Force chief agree that a
case should be prosecuted by the Strike Force. At least as often, however,
cases are transferred to the U.S. Attorney. The process of consultation
between the U.S. Attorney and the Strike Force chief begins informally when an
investigation is first proposed--they review each case when a CIR is prepared,
and consult periodically throughout each investigation. In this fiscal
year, approximately 10 percent of all Strike Force investigations have been
transferred to the U.S. Attorney or local district attorney for prosecution.
Other investigations either have been transferred at the outset without any
investment of Strike Force resources (and, consequently, without ever appearing
on CIRs) or have been taken directly to the U.S. Attorney by the investigative
agency.

GAO note: GAO's analysis of strike force cases did not include
cases that fell into the labor racketeering category.
However, it should be noted that Justice has never re-
vised the Attorney General's guidelines as it states
above. In fact, an OCRS official subsequently agreed
that no such revision has ever been made.
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Having carefully reviewed both the cases surveyed by the GAO as well as the
current docket of the Strike Forces, we see no reason to take the steps outlined
in the draft report to further encourage the transfer of cases from the Strike
Forces to U.S. Attorneys. For the reasons already set forth, we believe these
actions would seriously undermine the efficiency of the Strike Forces with no
savings--and perhaps a greater expenditure--of Federal prosecutorial resources.-

Executive Committees

Coordination of the efforts of specialized investigative agencies with the
resources of a specialized prosecutive unit is a key element of the Strike Force
concept. Although we believe strongly that efforts should be made to enhance
cooperation among the investigative agencies and prosecutors, our experience
leads us to conclude that resurrection of executive committees would not improve
cooperation and coordination.

The draft report notes that the Attorney General guidelines require that an
executive committee composed of the U.S. Attorney, the Strike Force chief, the
Federal Bureau of Investigation special agent-in-charge, and other key individ-
uals from the investigative agencies be convened at least once every two weeks
to review efforts against organized crime and to plan enforcement strategy. .
The guidelines in effect codified what was then the prevailing practice among
Strike Forces. Since that time, however, we have concluded on the basis of
extensive experience in all Strike Forces that frequent formal conferences of
those high-level officials do not benefit and, in fact, may impede cooperation,
coordination, and planning. The practice was dropped in most districts by
agreement between the U.S. Attorney and the Strike Force chief. In most cases,
circumstances are simply not so fluid as to justify plenary sessions every two
weeks, and the routine problems of case-by-case coordination are better handled
through smaller working groups composed of attorneys and representatives of
agencies involved in particular investigations. Indeed, most Strike Forces do
convene periodic meetings of lower-level agency representatives to share infor-
mation, coordinate investigations, and develop the personal relationships that
are essential to effective cooperation among agencies.

Our experience also showed that to the extent that Strike Forces have been
hindered by a lack of cooperation and joint planning, the cause has most often
been a reluctance among agencies to share intelligence information and investi-
gative strategies with their counterparts, rather than a dearth of opportunities
to exchange information. The executive committees were not suited to addressing
this problem. The best solution has proved to be the careful fostering of trust
between the Strike Force chief and key agency personnel, rather than formal com-
mittees or appeals through an agency's hierarchy.

We are not persuaded by the arguments in the draft report that an executive
committee would enhance agreement on plains and priorities. Although the report
quite correctly notes that the Strike Force chief lacks line authority over the
investigative agencies, it fails to note that the U.S. Attorney, who would head
an executive committee, similarly lacks line authority over the investigative
agencies. Although the Strike Forces regularly consult with the U.S. Attorney
about the progress of the organized crime program in his district, and rely on
the expertise of his office when disputes with investigative agencies do arise,
we fall to see how the regular presence of the U.S. Attorney at planning meetings
will resolve any problems that stem from an absence of line authority.
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We have found instead that cooperation and planning are best enhanced by a
number of discrete management techniques, including regular discussions between
the Strike Force chiefs and agency representatives, periodic meetings to con-
Sider problems and strategies in particular target areas, encouragement in
appropriate cases of joint investigations involving several investigative
agencies and attorneys from the Strike Force and U.S. Attorney's office, and
periodic briefings of the U.S. Attorney by the Strike Force chief. These
approaches are best designed to capitalize on the investigative and prosecutive
resources available to the Strike Forces. The OCRS has recently recommended
changes to conform the Attorney General guidelines to the practices most likely
to yield effective coordination and planning. Under the proposal, the execu-
tive committee would be required to meet only semiannually to review the progress
of organized crime programs in the district and to address any problems of
coordination and cooperation. In addition, the executive committee could propose
the addition of local organized crime problems to the district's organized crime
program. The Strike Force Chief would retain principal responsibility for daily
coordination and cooperation among the agencies and for keeping the United States
Attorney fully informed of organized crime matters and investigations.

GAO contends that a large number of cases opened by investigative agencies never
reach prosecution due to a lack of coordination and agreement on priorities.
Administrative closure and declination decisions are based on a complex array .
of factors, including case viability, evidence and witness problems, due process
issues, and jurisdictional questions. We cannot conclude, on the basis of the
data presented in the draft report, that the number of cases closed without
prosecution reflects an absence of centralized planning or coordination. Nor
can we agree with the implication that the absence of coordination results in
the investigative agencies devoting a substantial portion of their resources
to routine rather than priority cases. Most agencies employ formal mechanisms -0
to assess proposed cases and to concentrate resources in priority areas. For
example, the DEA uses a complex system known as G-DEP (Geo-Drug Enforcement
Program) that classifies violators according to geographical areas of operation,
types and quantities of drugs involved, and levels of involvement of individual
violators. Assignment of G-DEP classifications (Class 1-VI) to violators and
cases is a rigorous, systematic process requiring verification both in the
field and at headquarters. Personal judgments and characterizations of DEA in- -0
vestigators do not significantly enter into the process. Indeed, GAO's charac-
terization of "type and quantity of drug" as being the key elements in determining
the proper classification is incorrect. The level of involvement of the violator--
e.g., "Laboratory Operator," "'Financier," "Head of Criminal Organlzation"--is
equally important, as GAO itself pointed out in its December 21, 1973 report,

" Drug Enforcement Administration Difficulties in Immobilizing Major Traffickers,"(B-175425).

* Sentences Imposed on Individuals in Organized Crime Cases

* We recognize, of course, that the goal of Strike Force prosecutions is not
simply to convict members of organized criminal groups, but to disrupt or
eliminate the criminal activities of these organizations. This purpose is
frustrated whenever an offender receives a sentence that does not fairly reflect J
the seriousness of his crime or the scope of his criminal activities. Although
the sentencing decision rests ultimately within the discretion of the trial

* judge, the OCRS has emphasized the opportunities that are available to Guvern-
ment attorneys to ensure that all pertinent information is presented to the
court and that special sentencing provisions are employed when appropriate.
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In particular, since the period surveyed by GAO, the OCRS has obtainedexrs
judicial approval in United States Y. Fatico, 603 F.2d 1053 (2d Cir. 1 99, for
the trial court to use a defendant's membership in and ties to organized crime
as material factors in sentencing. The so-called Fatico procedure has greatly
enhanced the ability of the Strike Forces to bring mportant information about
the defendant to the attention of the court, and has been invaluable in obtaining
substantial sentences in several recent prosecutions of key organized crime
leaders. In addition, the OCRS continues to use, when appropriate, the provi-
sions of the Dangerous Special Offender (DSO) statute, 18 U.S.C. 3575 (1976), .
which permits extended sentences in cases involving certain classes of career
criminals. The OCRS has recently circulated to all Strike Forces a research
memorandum outlining the DSO provisions and explaining the special procedural
requirements for their use. After review by the General Litigation and Legal
Advice Section of the Criminal Division, this memorandum will be incorporated
into the U.S. Attorneys' Manual for use by other Criminal Division attorneys
and U.S. Attorneys.

Over the last two years, which is a period subsequent to the cases reviewed in
this draft report, individuals convicted by the Strike Forces have received
substantially greater sentences than those observed in the draft report. In
fiscal year 1981, for example, convicted defendants have been sentenced to an
average term of about 43 months. Forty-four percent have received sentences
of two years or more, 30 percent have been sentenced to less than two years,
and 26 percent have received probation. Although it is impossible to isolate
the precise causes for this increase, we believe that the increased emphasis
on sentencing and the use of the Fatico procedure have played an important part
in what we regard as a substantial improvement in the average term of sentence.

We note the draft reporc states that "available data do not permit meaningful
conclusions about conviction rates obtained by strike forces." We are not cer-
tain what shortcomings the GAO perceived in the data it reviewed. The OCRS
regularly reviews closed cases to obtain statistics on final results and its
survey shows that during the 1979 and 1980 fiscal years the Strike Forces conl-
victed 85 percent of the defendants whose cases reached final resolution. We
would, of course, be happy to review these statistics with GAO, and would
appreciate GAO's advice if it concludes that these statistics are unsatisfactory.
[See GAO note.]
The RICO Statute

we share with GAO a belief in the importance of the RICO statute in fighting
organized crime, and we are as confident as the authors of the draft report
that the recent promulgation of RICO guidelines and centralization of RICO
review in the OCRS will help ensure the appropriate use of the statute and the
positive development of case law. Nevertheless, we remain convinced that the
opportunities presented by the RICO statute cannot be completely exploited
without key statutory revisions, particularly in the area of forfeitures. We
agree in principle with the GAO on the need for legislative revision and propose
only minor changes in the recommendations made by the draft report.

In our view, GAO is correct in singling out the RICO forfeiture provisions for
change. We believe, however, that amendment of RICO to reach proceeds or sub-
stitute assets is not sufficient. Our experience demonstrates the need for
thorough revision of the forfeiture provisions to clarify the uncertain areas
of third party rights, preservation and disposition of property subject to

GAO note: This statement has been deleted from the final report
because we did not intend to take issue with Justice's
statistics.
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forfeiture, and judicial discretion. Indeed, the problems with the RICO
forfeiture provisions are so extensive that for most narcotics prosecutions 0
we have relied instead on the forfeiture provisions of the Continuing Criminal
Enterprise statute, 21 U.S.C. § 848, and the civil forfeiture provisions of the
Controlled Substances Act, 21 U.S.C. § 881. Consequently, while we share GAO's
opinion of the virtues of S. 1126, the Criminal Forfeitures Amendments Act of
1981, we believe more comprehensive review is required. The OCRS, together
with other elements of the Department, is developing the type of comprehensive-
amendment we believe is required. Moreover, as the report observes, other
legislative changes are required in order to identify and trace assets subject

* to forfeiture. In particular, the Department strongly supports revision of
the Tax Reform Act of 1976 to facilitate access to tax return information in
forfeiture i nvestigationsA5/

In supporting any such amendments, we must bear in mind, however, that RICO
applies equally to wholly illegitimate as well as legitimate, but corruptlya
influenced, enterprises. Because legitimate enterprises are more scrupulous
than organized crime in preparing and preserving business records, the for-
feiture provisions are often more potent in white collar crime cases than in
cases against traditional organized crime groups. In formulating amendments
to eradicate the economic base of organized crime, we must take care to assure

- that the new provisions do not inflict economic penalties in white collar cases
that are wholly disproportionate to the seriousness of the criminal activity.

The GAO correctly notes that the Department has yet to develop "a definitive
policy regarding the collection and disposition of forfeited assets." As the
report indicates, too few cases have been decided to permit codification in
this difficult and complicitted area. We wish to call attention, however, to
two important steps the Department has taken recently that may alleviate some
of the imposing procedural problems. In December 1980, the Criminal Division
published a manual on criminal forfeiture designed to acquaint Government
attorneys with the relevant substantive and procedural issues relating to for-
feiture. Additionally, by centralizing RICO review in the OCRS, we hope to
assure the orderly development of case law and to develop a source for expert
information and advice as we improve our knowledge in this area.

!/The draft report states at page 34 that: "To conduct a RICO financial inves-
tigation law enforcement agencies need specially trained agents . . . . In
hearings before the Permanent Senate Subcommittee on Investigations, on December
7, 1979, the Administrator of BEA acknowledged that his agency lacked sophisti-
cated training in the financial area." This observation is inaccurate and
misleading. The statement regarding DEA financial training was that "DEA,
with its best trained investigators and assistance from Customs, the FBI and
other agencies, is not in the same league as the IRS in terms of financial
expertise and financial information. And, in this respect, the Tax Reform Act
of 1976 has had a chilling effect on our financial investigations." Like the
FBI and other investigative agencies, DEA employs specially trained agents
with financial backgrounds. But the ability of agents from all investigative
agencies to conduct successful financial investigations is curtailed by the

* difficulty the Tax Reform Act imposes in obtaining cooperation from the IRS.
* [See GAO note.]

GAO note: Report revised to more clearly-state what the DEA
Administrator said. See page 34. -
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We diverge from the conclusions of the draft report in only one respect: the
emphasis of the report on the dollar value of forfeited assets overlooks the
significant achievements of the OCRS in the use of RICO forfeitures against -

labor racketeering and public corruption. In several cases, the Strike Forces
have successfully used RICO forfeitures to remove corrupt union leaders from
off ice and to eliminate the source of their influence. Although one cannot assign
a monetary value to such forfeitures, we believe that they have nevertheless
been of prime importance in pursuing the goal of purging legitimate organizations
of corrupt influence.

The Department appreciates the opportunity to comment on the draft report.
Should you desire any additional information, please feel free to contact me.

Sn ly,

Kevi D. ooney
Assistant Attorney General

for Administration

Enclosure
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

AUG 141981

Dear Mr. Anderson:

We refer to your letter of July 6, 1981, which enclosed copies of
your proposed report to Senator Max Baucus regarding Federal efforts to
fight organized crime. In general we feel that the report is constructive
and makes recommendations which will improve the fight against organized
crime.*

We agree with the proposal to establish an executive committee in
each strike force. We believe that it is important that this executive
committee be made up of the heads of all the agencies which have personnel
assigned to an individual strike force. We agree that the executive
committees are a vehicle with which strike forces and law enforcement
agencies can formulate plans and agree on priorities and targets to be
investigated. It is our feeling, however, that decisions on the utilization
of investigative resources must be left to the discretion of individual
bureau heads. Where these decisions conflict with the perceived needs
of a strike force there should be a mechanism for referral back to the
Justice Department and the headquarters of the concerned enforcement
bureau for resolution of the problem. It is our belief that this type
of situation will occur on very rare occasions.

The Treasury enforcement bureaus and the IRS agree that all appropriate
cases should be transferred to the U.S. Attorney's office for prosecution
rather than using the limited resources of the strike forces. Such a
policy should permit strike forces to bring simple charges against a defen-
dant as part of a more elaborate prosecutive strategy to "flip" an organized
crime member so the defendant becomes a witness in a more significant case.
We also endorse your proposal to train strike force attorneys in U.S.
Attorneys' offices prior to their actual assignment to strike forces.

On pages 26, 34, 35, and 38 of the report text and paga iii of the
digest section, mention is made that forfeiture investigations could be
enhanced by more extensive use of IRS expertise than is currently the
practice. The report further states that Justice officials agree that
closer cooperation with IRS on RICO investigations would be helpful. IRS
Criminal Investigation Division officials have been meeting with FBI
officials and a memorandum of cooperation is currently being reviewed by
executives of both agencies. One of the salient points of this agreement
deals with the FBI's use of the RICO statutes and how IRS can be of
assistance when a joint investigation is conducted by both agencies. In
connection with IRS participation in forfeiture investigations under the
RICO statute, it is important to note that the provisions of the Tax Reform
Act of 1976 regarding disclosure must be adhered to and in some case.
these provisions will prevent IRS participation. The Treasury Department
will support efforts to amend the Tax Reform Act of 1976 so that IRS can
more easily provide information in non-tax criminal matters under proper
safeguards.
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As a final comment, the GAO draft report does mention the recent
efforts by the Service to streamline and simplify its procedures for
disclosing tax information for nontax criminal purposes, and for obtaining
approval for a joint tax/nontax grand jury. (See, IRS and Nontax Related S
Criminal Enforcement Investigation, Hearing Before the Subcommittee on
Oversight of the Internal Revenue Service of the Committee on Finance,
96th Cong., 2d Sess. 152-154 (1980) (statement of Jerome Kurtz, Commissioner,
Internal Revenue Service).) These changes have resulted in some improve-
ment in coordination between the Service and other members of the law
enforcement community.

Sincerely,

Roscoe L. Egger, J / Walker, Jr.
Commissioner , V// Asstant Secretary

Internal Revenue Service (Enforcement & Operations)

Mr. William J. Anderson
Director
General Government Division
U.S. General Accounting Office
Washington, D.C. 20548

0
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